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Item 1.01. Entry into a Material Definitive Agreement

Definitive Merger Agreement

On January 9, 2023, Ra Medical Systems, Inc., a Delaware corporation (the “Company” or “Ra Medical”), completed its acquisition of Catheter Precision, Inc., a privately-held
Delaware corporation (“Catheter”), pursuant to an Amended and Restated Agreement and Plan of Merger (the “Merger Agreement”), by and among the Company, Catheter,
Rapid Merger Sub 1, Inc., a newly-created wholly-owned subsidiary of the Company (“First Merger Sub”), and Rapid Merger Sub 2, LLC, a newly-created wholly owned
subsidiary of the Company (“Second Merger Sub” and together with First Merger Sub, the “Merger Subs”), entered into on January 9, 2023, pursuant to which the First Merger
Sub merged with and into Catheter, with Catheter being the surviving corporation (the “First Merger Surviving Company”) and a wholly-owned subsidiary of the Company (the
“First Effective Time”), and then, immediately following the First Effective Time, and as part of the same overall transaction, the First Merger Surviving Company merged with
and into the Second Merger Sub (the “Second Effective Time”), with the Second Merger Sub being the surviving limited liability company (the “Second Merger Surviving
Company”) (such transactions collectively, the “Merger,” with the Company following the Merger being referred to herein as the “Post-Merger Combined Company”). The
Merger Agreement amends and restates in its entirety the Agreement and Plan of Merger (the “Original Agreement”) entered into between the parties to the Original Agreement
on September 9, 2022.

Catheter has three product areas that it intends to pursue. Its lead product, named VIVO™ (an acronym for View Into Ventricular Onset) is an FDA-cleared and CE Mark
product that utilizes non-invasive inputs to locate the origin of ventricular arrhythmias, and, through its use, the physician can identify patients for invasive catheter ablation,
and with those patients, reduce the amount of time in the invasive procedure. Ventricular arrhythmias include ventricular tachyarrhythmias and premature ventricular
arrhythmias, diseases which affect millions of patients that are not well treated today. While much past growth in the electrophysiology market has been for atrial fibrillation,
Catheter believes that ventricular arrhythmias represent a large growth area moving forward. It also intends to pursue a second generation of Amigo®, a robotic arm previously
cleared by both FDA and CE, which serves as a catheter control device that can be remotely controlled outside of the procedure room.  Catheter has demonstrated that patient
outcomes could potentially be enhanced by utilization of this device.  Catheter is working toward a third product release in the first half of 2023, which is a vessel closure
device that would assist in the closure of the insertion site of the percutaneous catheter or other device used within the body. It is estimated that the worldwide market for this
closure assist device is over one million procedures per year.

Immediately upon the First Effective Time, each share of common stock of Catheter, par value $0.001 (“Catheter Common Stock”) issued and outstanding immediately prior to
the First Effective Time (subject to certain exclusions set forth in the Merger Agreement) was converted into the right to receive a number of shares of a new class of the
Company’s preferred stock, designated Series X Convertible Preferred Stock, par value $0.0001 per share (the “Series X Preferred Stock”), calculated in the manner described
below.  

Each share of Catheter Common Stock previously outstanding now represents a number of shares of Series X Preferred Stock equal to approximately 0.6705 (the “Exchange
Ratio”), divided by one thousand (1,000).  

In addition, the principal amount owing under certain of Catheter’s convertible promissory notes (the “Converted Catheter Notes”), representing an aggregate principal amount
of $25,215,000, pursuant to certain Debt Settlement Agreements (as defined in the Merger Agreement) converted into shares of Series X Preferred Stock, at a conversion price
of $3.20 per one one-thousandth of a share of Series X Preferred Stock.  In exchange for the forgiveness of the interest accrued but remaining unpaid under the Converted
Catheter Notes, under the terms of the Debt Settlement Agreements the holders of Converted Catheter Notes also received certain royalty rights which equal, in aggregate,
11.82% per year on Net Sales (as defined in the Merger Agreement), if any, of Catheter’s vessel closure device, which is currently under development by Catheter.  Certain
additional of Catheter’s convertible promissory notes (the “Non-Converted Catheter Notes” and, together with the Converted Catheter Notes, the “Catheter Notes”),
representing a principal amount of $250,000, plus accrued interest, were not converted and remain outstanding.  The terms of the Catheter Notes are described in Catheter’s
audited financial statements for the year ended December 31, 2021, which were filed in the registrant’s Preliminary Proxy Stated dated November 4, 2022.

 



All outstanding options to purchase Catheter Common Stock (“Catheter Options”) were assumed and converted, at the First Effective Time, into options to purchase, in the
aggregate, approximately 753,694 shares of Ra Common Stock (“New Company Options”), representing a conversion at the Exchange Ratio.  Each share of Series X Preferred
Stock is contingently convertible into one thousand (1,000) shares of Company Common Stock, subject to shareholder approval and certain ownership blockers described
below, and has no voting rights.  

The shares of Series X Preferred Stock issued in the Merger were allocated as follows:

1. The total number of shares of Company Common Stock allocated to all Catheter stakeholders (including stockholders, debtholders and option holders) was approximately
15,403,255 shares.  After subtracting approximately 753,694 shares of Company Common Stock allocated to underlie assumed Catheter options (which was calculated by
multiplying the Exchange Ratio by the number of options assumed), the number of Ra Common Stock allocated to Catheter debtholders and stockholders, in the aggregate, was
approximately 14,649,561.  This number was divided by 1000, to arrive at a total of 14,649.561 shares of Series X Preferred Stock issuable to Catheter debtholders and
stockholders.  

2. The $25,215,000 principal amount of Converted Catheter Notes converted, pursuant to the terms of the Debt Settlement Agreements, into approximately 7,879.689 shares of
Series X Preferred Stock at a conversion price (the “Conversion Price”) of $3.20 for each one one-thousandth of a share of Series X Preferred Stock, which was equal to 80% of
the $4.00 per share price at which certain Company warrants were repriced, and certain of the repriced warrants were exercised, in the Warrant Repricing (as defined below),
which closed concurrently with the Merger and is described in more detail below.  

3. After deducting the total number of shares of Series X Preferred Stock to be issued to holders of the Converted Notes, approximately 6,769.872 shares of Series X Preferred
Stock were issued to Catheter stockholders.  

The Series X Preferred Stock issued in the Merger may become convertible (the “Common Conversion Feature”) into Ra Common Stock upon satisfaction of specified
conditions, including subsequent approval of the Common Conversion Feature by pre-Closing holders of Company Common Stock.  The Series X Preferred Stock, and any
Company Common Stock issued in concurrent financings, will not be entitled to vote in connection with such approval.  

Even if the Common Conversion Feature is approved by the pre-Closing holders of Company Common Stock, a significant portion of the Series X Preferred Stock held by
former Catheter stakeholders will not convert to Company Common Stock and must be held as Series X Preferred Stock indefinitely, due to contractual provisions that provide
that the holders of Series X Preferred Stock cannot convert into more than 40% of the outstanding Company Common Stock on the date of Ra shareholder approval of the
Common Conversion Feature (the “Aggregate Ownership Blocker”).  Also, the ability to convert the Series X Preferred Stock will be subject to a beneficial ownership
conversion “blocker” that prevents the holder from acquiring shares of Ra Medical Common Stock by converting the Series X Preferred Stock to the extent that such shares
would result in the holder having, post-conversion, beneficial ownership of Ra Common Stock above a pre-set threshold (to be set between 0.99% and 19.99% at the discretion
of the holder) on the date that the Common Conversion Feature is approved by the pre-Closing holders of Company Common Stock (the “Beneficial Ownership Blocker”). The
Aggregate Ownership Blocker and the Beneficial Ownership Blocker may not be removed, and the Series X Preferred Stock that is not converted into Company Common Stock
upon approval of the Common Conversion Feature may not be converted into Company Common Stock, unless both of the following two conditions (the “Subsequent
Conversion Conditions”) are satisfied:

 • Ra Medical shall have applied for and been approved for initial listing on the NYSE American or another national securities exchange or shall have
been delisted from the NYSE American, and

 • eighteen months shall have passed since the closing of the Merger.

The Merger is intended to qualify for federal income tax purposes as a tax-free reorganization under the provisions of Section 368(a) of the Internal Revenue Code of 1986, as
amended.  For accounting purposes, Ra Medical is

 



considered to be the accounting acquiror, and its historical financial statements will continue to be those of the combined company following the Merger.

Following the Merger, the Post-Merger Combined Company’s headquarters will move from California.  The Post-Merger Combined Company is not expected to use the
Company’s legacy assets or continue its legacy lines of business, but will shift the focus of its operations to Catheter’s product lines.  

The Merger Agreement provides that Ra Medical is obligated to use commercially reasonable efforts to file a registration statement covering the resale of the shares of
Company Common Stock issuable pursuant to the Merger Agreement no later than ninety (90) days following the closing of the Merger and cause the registration statement to
become effective no later than one hundred twenty (120) days after the filing of such registration statement. Furthermore, Ra Medical is obligated to file a registration statement
on Form S-8 (or any successor form, or if Form S-8 is not available, other appropriate forms) with respect to the shares of Company Common Stock subject to the New
Company Options and shall use its reasonable best efforts to maintain the effectiveness of such registration statement or registration statements (and maintain the current status
of the prospectus or prospectuses contained therein) for so long as the New Company Options remain outstanding and are required to be registered.

Pursuant to the terms of the Merger Agreement, upon the occurrence of the First Effective Time, Richard Mejia, Jr. and Joan Stafslien resigned from the Company’s board of
directors the (“Board of Directors) and David Jenkins and James Caruso were appointed to the Board of Directors. Additionally, Martin Colombatto stepped down as
Chairperson of the Board of Directors and Mr. Jenkins was appointed Executive Chairman of the Board of Directors of Directors. Messrs. Will McGuire, the Company’s current
CEO, and Brian Conn, the Company’s current interim CFO, have agreed to remain with the Company in their current positions at least through such date that is the earlier of (i)
the Parent Stockholder Meeting (as defined in the Merger Agreement) and (ii) such time following the Second Effective Time as the Board of Directors has appointed a
respective successor officer.  

Pursuant to the terms of the Merger Agreement, the Company is obligated to take any and all additional action necessary under applicable law to call, give notice of and hold a
meeting of its stockholders, using commercially reasonable efforts to hold such stockholder meeting promptly following the date of the Merger Agreement, to consider and vote
to approve, among other matters, the conversion of the Series X Preferred Stock issued in connection with the Merger (collectively, the “Parent Stockholder Matters”). In
connection with the Merger, the Company intends to file or amend a proxy statement with the Securities and Exchange Commission (“SEC”), with respect to the Parent
Stockholder Matters (the “Proxy Statement”).

The foregoing description of the Merger and the Merger Agreement does not purport to be complete and is qualified in its entirety by reference to the Merger Agreement, which
is filed as Exhibit 2.1 to this Current Report on Form 8‑K and is incorporated herein by reference.

Support Agreements

In connection with the execution of the Merger Agreement, the Company entered into stockholder support agreements (the “Support Agreements”) with the Company’s
directors, officers and certain stockholders of the Company. The Support Agreements provide that, among other things, each of the stockholders has agreed to vote or cause to
be voted all of the shares of Common Stock owned by such stockholder in favor of the Parent Stockholder Matters, including the Common Conversion Feature.

The foregoing description of the Support Agreements does not purport to be complete and is qualified in its entirety by reference to the Form of Support Agreement, which is
filed as Exhibit 10.1 to this Current Report on Form 8‑K and is incorporated herein by reference.

Lock-Up Agreements

Each of the directors and officers of the Company, and certain stockholders of the Company and Catheter have entered into Lock-Up Agreements pursuant to which such
officers, directors and stockholders accepted certain restrictions on transfers of any shares of Company Common Stock or any securities convertible into or exercisable

 



or exchangeable for Company Common Stock held by such officer, director or stockholder during the period commencing upon the date that the Post-Closing Combined
Company’s stockholders approve the Parent Stockholder Matters and ending on the date that is six months after the date of closing of the Merger.

The foregoing description of the Lock Up Agreements does not purport to be complete and is qualified in its entirety by reference to the Form of Lock Up Agreement, which is
filed as Exhibit 10.2 to this Current Report on Form 8‑K and is incorporated herein by reference.

Warrant Repricing

On January 9, 2023, the Company reduced the exercise price of certain existing warrants of the Company (“Existing Warrants”) exercisable for 331,608 shares of Company
Common Stock, which were held by Armistice Master Fund Ltd. (“Armistice”), from exercise prices ranging from $14.00 to $526.50 per share to $4.00 per share (the “Warrant
Repricing”). In connection with the Warrant Repricing, the Company entered into a warrant inducement offer letter (the “Inducement Letter”) with Armistice pursuant to which
it will exercise up to all of the 331,608 Existing Warrants (the “Inducement Offer). In consideration for exercising the Existing Warrants, pursuant to the terms of the
Inducement Letter, the Company will issue to Armistice a new Series E Common Stock Purchase Warrant (the “Series E Warrant”), to purchase up to a number of shares of
common stock equal to 100% of the number of shares of common stock issued pursuant to the exercise of the Existing Warrants. The Series E Warrant shall have an exercise
price of $4.00 and a term of five years from date of the Stockholder Approval, as defined below, and exercise of the Series E Warrant in full is subject to approval of the pre-
closing holders of Company Common Stock (the “Stockholder Approval”). If the Existing Warrants are exercised in full, the Company expects to receive aggregate gross
proceeds of approximately $1.3 million from the exercise of the Existing Warrants, resulting in the issuance of up to an aggregate of approximately 0.3 million shares of
common stock and a pro forma shares of common stock outstanding of approximately 2,492,896 million after giving effect to the exercise of the Existing Warrants.

The Series E Warrants and the shares underlying the Series E Warrants (the “Series E Warrant Shares”) are being issued in a private placement pursuant to Section 4(a)(2) of the
Securities Act and will be unregistered.  

The Series E Warrants will, in the event that the aggregate number of Series E Warrant Shares (when aggregated together with the shares issued upon exercise of the Existing
Warrants) exceeds 19.99% of the outstanding shares of common stock of the Company (determined as of the date of the Inducement Letter), be initially exercisable (after
aggregation with the shares issued upon exercise of the Existing Warrants) with respect to up to 19.99% of the outstanding shares of common stock of the Company (determined
as of the date of the Inducement Letter), with the remainder of the Series E Warrants being exercisable on the date upon which the stockholders of the Company approve a
proposal allowing for the exercise of all of the Series E Warrants, pursuant to the rules and regulations of the NYSE American.  In addition,  the Company has agreed to file a
registration statement on the appropriate form providing for the resale of the Series E Warrant Shares.  

Ladenburg Thalmann & Co. Inc. (“Ladenburg”) acted as the exclusive warrant inducement agent and financial advisor to the Company in connection with the Inducement
Offer. The Company agreed to pay Ladenburg an aggregate cash fee equal to 8.0% of the gross proceeds received by the Company from the Inducement Offer.

The description of terms and conditions of the Inducement Letter and the Series E Warrant set forth herein does not purport to be complete and is qualified in its entirety by
reference to the full text of the form of the Series E Warrant and form of Inducement Letter attached hereto as Exhibits 4.1 and 10.3, respectively.

 
Securities Purchase Agreement

On January 9, 2023, the Company also entered into a Securities Purchase Agreement (the “Securities Purchase Agreement”) for a private placement (the “Private Placement”)
with Armistice. Pursuant to the Securities Purchase Agreement, Armistice agreed to purchase (a) Class A Units at a price that is the lower of $3.00 per unit and 90% of the 5 day
volume weighted average closing price of the Company Common Stock immediately prior to obtainment of the approval of the Company’s stockholders of conversion of the
PIPE Preferred Stock and Pipe Warrants (as each are defined below), each consisting of one share of Common Stock, one Series F Common Stock Purchase Warrant (“Series F
Warrant”) and one Series G Common Stock Purchase Warrant (“Series G Warrant” and together with the Series F Warrants, the “PIPE Warrants”), and (b) Class B Units at a
price of $1,000.00 per unit, each

 



consisting of one share of a new series of the Company’s preferred stock, designated as Series A Convertible Preferred Stock, par value $0.0001 (the “PIPE Preferred Stock”),
and one Series F Warrant and one Series G Warrant for each share of Company Common Stock underlying the PIPE Preferred Stock (each share of which is convertible into a
number of shares of Ra Medical common stock equal to $1,000 divided by the lower of $3.00 and 90% of the 5 day volume weighted average closing price of the Company
common stock immediately prior to obtainment of the approval of the Company’s stockholders of conversion of the PIPE Preferred Stock and Pipe Warran ts (the “Preferred
Conversion Price”)), for an aggregate purchase price of approximately $8.0 million. The allocation between Class A and Class B units will be determined by Armistice prior to
their issuance.  The closing under the Securities Purchase Agreement and the sale and issuance of the Class A Units and Class B Units (and the issuance of any underlying
Common Stock) is subject to the approval of the Company’s stockholders. The Company has an obligation to use commercially reasonable efforts to call and hold a meeting of
the Company’s stockholders to approve the exercise of the PIPE Warrants and conversion of the PIPE Preferred Stock not later than the 75 th day from the date hereof; however,
the Company may cancel the Private Placement at any time prior to obtaining stockholder approval.

 
The PIPE Warrants will be exercisable at an exercise price of $3.00 per share, subject to adjustments as provided under the terms of the PIPE Warrants. The PIPE Warrants will
be exercisable at any time on or after the closing date of the Private Placement until the expiration thereof, except that the PIPE Warrants cannot be exercised if, after giving
effect thereto, the Purchaser would beneficially own more than 4.99% (the “Maximum Percentage”) of the outstanding shares of common stock of the Company, which
Maximum Percentage may be increased or decreased by the Purchaser with written notice to the Company to any other percentage specified not in excess of 9.99%.  The Series
F Warrants have a term of two years from the date stockholder approval is obtained, and the Series G Warrants have a term of six years from the date that stockholder approval
is obtained.
 
Shares of PIPE Preferred Stock are non-convertible until the Company obtains stockholder approval. After stockholder approval is obtained, subject to certain ownership
limitations as described below, shares of Pipe Preferred Stock are convertible at any time at the option of the holder into shares of Company Common Stock at the Preferred
Conversion Price.  The conversion price is subject to adjustment in the case of stock splits, stock dividends, combinations of shares and similar recapitalization transactions. 
 
Subject to limited exceptions, holders of shares of PIPE Preferred Stock will not have the right to convert any portion of their Preferred Stock if the holder, together with its
affiliates, would beneficially own in excess of 4.99% (or up to 9.99% at the election of the holder) of the number of shares of the Company’s common stock outstanding
immediately after giving effect to its conversion. 
 
Holders of Pipe Preferred Stock, if issued, will be entitled to receive dividends on shares of Pipe Preferred Stock equal, on an as-if-converted-to-Common-Stock basis, and in
the same form as dividends actually paid on shares of the Common Stock. Except as otherwise required by law, the Pipe Preferred Stock does not have voting rights. However,
as long as any shares of Pipe Preferred Stock are outstanding, the Company will not, without the affirmative vote of the holders of a majority of the then outstanding shares of
the Pipe Preferred Stock, (a) alter or change adversely the powers, preferences or rights given to the Pipe Preferred Stock, (b) alter or amend the Certificate of Designation for
the Pipe Preferred Stock, (c) amend its certificate of incorporation or other charter documents in any manner that adversely affects any rights of the holders of Pipe Preferred
Stock, (d) increase the number of authorized shares of Pipe Preferred Stock, or (e) enter into any agreement with respect to any of the foregoing. The Pipe Preferred Stock does
not have a preference upon any liquidation, dissolution or winding-up of the Company.  The holders of Pipe Preferred Stock shall be entitled to receive out of the assets,
whether capital or surplus, of the Company the same amount that a holder of Common Company Stock would receive if the Pipe Preferred Stock were fully converted
(disregarding for such purposes any conversion limitations) to Company Common Stock, which amounts will be paid pari passu with all holders of Company Common Stock.
 
The Company also entered into a registration rights agreement (the “Registration Rights Agreement”) with the Purchasers requiring the Company to register the resale of the
shares of Common Stock, the shares issuable upon exercise of the Warrants, and the shares issuable upon the conversion of the PIPE Preferred Stock.
 
 



 
The securities to be issued to the Purchasers under the Securities Purchase Agreement will be issued pursuant to an exemption from registration pursuant to Section 4(a)(2) of
the Securities Act of 1933, as amended (the “Securities Act”). The Company relied on this exemption from registration based in part on representations made by the Purchasers.

 
The sale of the securities pursuant to the Securities Purchase Agreement has not been registered under the Securities Act or any state securities laws. The securities may not be
offered or sold in the United States absent registration or an applicable exemption from registration requirements. Neither this Current Report on Form 8-K, nor the exhibits
attached hereto is an offer to sell or the solicitation of an offer to buy the securities described herein.

 
The Company intends to use the net proceeds from the Private Placement, among other things, advance the development and commercialization of the novel electrophysiology
technologies and solutions of the Post-Merger Combined Company. In addition, net proceeds will be used to support general corporate purposes.

 
The foregoing description of the material terms of the Private Placement is qualified in its entirety by reference to the Securities Purchase Agreement attached hereto as Exhibit
10.4, the Registration Rights Agreement attached hereto as Exhibit 10.5, the Certificate of Designation for the PIPE Preferred Stock attached hereto as Exhibit 3.2, the Form of
Series F Warrant attached hereto as Exhibit 4.2 and the Form of Series G Warrant attached hereto as Exhibit 4.3, each of which exhibits is incorporated by reference herein.
 

Item 2.01.  Completion of Acquisition or Disposition of Assets.

To the extent required by Item 2.01 of Form 8-K, the information in Item 1.01 of this Current Report on Form 8-K is incorporated by reference into this Item 2.01.

Item 3.02.  Unregistered Sales of Equity Securities.
 
To the extent required by Item 3.02, the information contained in Item 1.01 of this Current Report on Form 8-K is incorporated by reference into this Item 3.02. The shares of
Company Common Stock, warrants and preferred stock are being offered and sold in transactions exempt from registration under the Securities Act, in reliance on Section 4(a)
(2) thereof, because the offer and sale of such securities does not involve a “public offering” as defined in Section 4(a)(2) of the Securities Act, and other applicable
requirements were met.
 
The shares of Company Common Stock issuable pursuant to the Merger Agreement have not been registered under the Securities Act and securities may not be offered or sold
in the United States absent registration or an exemption from registration under the Securities Act and any applicable state securities laws laws (although the Company plans file
a registration statement for the resale of common stock as described above). Neither this Current Report on Form 8-K nor any of the exhibits attached hereto is an offer to sell or
the solicitation of an offer to buy shares of common stock or any other securities of the Company.
 
Item 3.03.  Material Modifications to Rights of Security Holders.
 
The information disclosed in Item 1.01 of this Current Report on Form 8-K is incorporated herein by reference.
 
Item 5.02.  Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.

To the extent required by Item 5.02 of Form 8-K, the information in Item 1.01 of this Current Report on Form 8-K is incorporated into this Item 5.02.

Pursuant to the terms of the Merger Agreement, as of immediately following the First Effective Time, Richard Mejia, Jr. and Joan Stafslien resigned from the Board of Directors
and any committees of the Board of Directors to which they belonged and David Jenkins (Class II) and James Caruso (Class III) were appointed to the Board of Directors, with
Mr. Jenkins becoming Executive Chairperson of the Board, to serve until the next annual meeting of

 



stockholders at which the members of their respective classes stand for election (subject to the Company’s amended and restated bylaws) or until such director’s earlier death,
resignation or removal or until such director’s successor is duly elected and qualified.  There were no disagreements between Mr. Mejia or Ms. Stafslien and the Company on
any matter relating to the Company’s operations, policies or practices.  Mr. Jenkins’s service as Executive Chair is subject to the discretion of the Board.

David Jenkins

David A. Jenkins has spent most of his career as an entrepreneur in the medical device industry, and has established numerous companies including Catheter, where he
currently serves as the CEO and as Chairman of Catheter’s Board. He served as Chairman and CEO of Arrhythmia Research Technology and oversaw the introduction to the
market of Cardiolab, the first dual monitor, 32 channel electrophysiology recording system. This technology was later acquired by General Electric and continues to be sold into
the marketplace today. Another of Mr. Jenkins’ companies, EP MedSystems, Inc., was sold to St. Jude Medical, Inc., now part of Abbott, in 2008. Mr. Jenkins also founded and
served as the CEO of Transneuronix, Inc., a maker of implantable stimulators for the treatment of weight loss, which was later sold to Medtronic in 2005. Mr. Jenkins holds a
degree in accounting from the University of Kansas, and a master’s degree in business from the University of Texas, Austin.  He began his career in public accounting with the
firm Coopers and Lybrand.

James Caruso

Mr. Caruso has been performing limited consulting services through Adesha Medical since 2016. He served as Vice President, Chief Financial Officer, Corporate Secretary and
Treasurer of Catheter Precision from 2010 to 2016.  From 2008 to 2010, Mr. Caruso served as a Site Manager for the St Jude Medical Atrial Fibrillation Division (NYSE :
STJ).  From 2007 to 2008, Mr. Caruso served as Vice President, Chief Financial Officer, Secretary and Treasurer of EP MedSystems, Inc. (NASDAQ : EPMD).  Mr. Caruso
previously served as a Vice President of Finance for St Jude Medical Neuro division, Advanced Neuromodulation Systems, Inc., HiTronics Designs, Inc., and Micron Products,
Inc.  (AMEX : PMR).  Mr. Caruso began his career at Deloitte (previously Deloitte & Touche).  Mr. Caruso holds a BA from Rutgers College, New Brunswick NJ. and an
MBA from Fordham University, New York, NY. and is a Certified Public Accountant.  Mr. Caruso serves on the Board’s Audit Committee.

Mr. Jenkins has no family relationships that require disclosure pursuant to Item 401(d) of Regulation S-K, and Mr. Jenkins and Mr. Caruso have not been involved in any
transactions that require disclosure pursuant to Item 404(a) of Regulation S-K, other than as described below. There is no arrangement or understanding between Mr. Jenkins or
Mr. Caruso and any other person pursuant to which they were named to their positions other than as set forth in the Merger Agreement.  Mr. Jenkins has entered into an
agreement with the Company to serve as Executive Chairman of the Board at an annual salary of $300,000.  Mr. Jenkins is entitled to participate in the Company’s bonus and
stock incentive plans for officers and employees, and Mr. Caruso is eligible to receive the Company’s standard non-employee director compensation for Board and committee
membership. At the closing of the Merger, the Company repaid approximately $1,075,000 million of personal, interest free loans made by Mr. Jenkins to Catheter. Mr. Jenkins’
daughter, Missiaen Huck, serves as non-executive chief operating officer of the Company’s Catheter subsidiary, at an annual salary of $165,000.  She is also eligible to
participate in in the Company’s bonus and stock incentive plans for officers and employees.  In connection with the Merger, Mr. Jenkins and affiliates received approximately
9,182.089 shares of Convertible Preferred Stock, four of his adult children, including Ms. Huck,  received in the aggregate approximately 1,284.342 shares of Convertible
Preferred Stock, and Ms. Huck received converted options to purchase 144,168 shares of Ra Common Stock at exercise prices ranging from $0.58 per share to $2.01 per
share.  Mr. Caruso received 9.711 shares of Convertible Preferred Stock in connection with the Merger.

McGuire Change of Control Agreement Amendment

At the Closing, the Company entered into an Amendment to Change in Control and Severance Agreement with Mr. McGuire (the “Change of Control Agreement Amendment”)
to amend the Change in Control definition in the Agreement to be the period beginning three months prior to either (i) a Change of Control or (ii) the Company consummating
the Merger.  The foregoing description of the material terms of the Change of Control Agreement Amendment is qualified in its entirety by reference to the Change of Control
Agreement Amendment, a copy of which is attached hereto as Exhibit 10.6 and incorporated by reference.

 



Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year

To the extent applicable, the disclosure under Item 1.01 above is incorporated by reference herein.

Series X Convertible Preferred Stock

On January 9, 2023, the Company filed a Certificate of Designation of Preferences, Rights and Limitations of the Series X Convertible Preferred Stock with the Secretary of
State of the State of Delaware (the “Series X Certificate of Designation”) in connection with the Merger referenced in Item 1.01 above. The Series X Certificate of Designation
establishes the rights of the shares of the Series X Convertible Preferred Stock, which is intended to have economic rights equivalent to the Company’s Common Stock, but has
only limited voting rights.

Holders of Series X Preferred Stock are entitled to receive dividends on shares of Series X Preferred Stock equal, on an as-if-converted-to-Common-Stock basis, and in the
same form as dividends actually paid on shares of the Common Stock. Subject to stockholder approval of the Common Conversion Feature, the Series X Preferred Stock is
convertible into Common Stock at rate of 1,000 shares of Common Stock for every one share of Series X Preferred Stock that is converted. Except as otherwise required by
law, the Series X Preferred Stock does not have voting rights. However, as long as any shares of Series X Preferred Stock are outstanding, the Company will not, without the
affirmative vote of the holders of a majority of the then outstanding shares of the Series X Preferred Stock, (a) alter or change adversely the powers, preferences or rights given
to the Series X Preferred Stock, (b) alter or amend the Certificate of Designation, (c) amend its certificate of incorporation or other charter documents in any manner that
adversely affects any rights of the holders of Series X Preferred Stock, (d) increase the number of authorized shares of Series X Preferred Stock, or (e) enter into any agreement
with respect to any of the foregoing. Additionally, the approval of the holders of a majority of the Series X Preferred Stock is required for certain change of control transactions,
provided that this approval right will terminate upon stockholder approval of the conversion of the Series X Preferred Stock. The Series X Preferred Stock does not have a
preference upon any liquidation, dissolution or winding-up of the Company.

Following stockholder approval of the Common Conversion Feature, (i) effective as of 5:00 p.m. (New York City time) on the second business day after the date on which such
stockholder approval is received, each share of Series X Preferred Stock then outstanding automatically converts into 1,000 shares of Common Stock (the “Initial Automatic
Conversion); provided that the maximum number of shares of Common Stock issued in connection with the Initial Automatic Conversion will not exceed 40.0% (the “40.0%
Limit) of the total number of shares of Common Stock outstanding on the date of the Initial Automatic Conversion, including all shares issued in the Initial Automatic
Conversion and any shares issued in connection with the Private Placement. If the number of shares to be issued in the Initial Automatic Conversion exceeds the 40.0% Limit,
then each shareholder will have the number of shares to be issued to it, him or her, reduced proportionately, based on the ratio of the total number of shares of Common Stock
that would have been issued to such shareholder to the total number of shares of Common Stock that would have been issued to all such shareholders, subject to any applicable
beneficial ownership limitation (to be initially set at the discretion of the shareholder and thereafter adjusted by the holder between to a number between 4.9% and 19.9%), such
that the 40.0% Limit is not exceeded.  No fractional shares of Common Stock will be issued, and any fractions will be rounded down to the nearest whole share of Common
Stock.  Any shares of Series X Preferred Stock that do not convert to Common Stock in the Initial Automatic Conversions will remain issued as Series X Preferred Stock and
will automatically convert (a “Subsequent Automatic Conversion”) to a number of shares of Common Stock equal to 1000 shares of Common Stock per share of preferred
stock, subject to adjustment, effective as of 5:00 p.m. (New York City time) on the second Business Day (the “Subsequent Conversion Date”) after the date the Subsequent
Conversion Conditions are satisfied. Unless converted to Common Stock in connection with an Initial Automatic Conversion or a Subsequent Automatic Conversion, the shares
of Series X Preferred Stock will not be convertible into Common Stock.  The shares of Common Stock issued upon the Initial Automatic Conversion or upon the Subsequent
Automatic Conversion are referred to as the “Series X Conversion Shares” and shares of Series X Preferred Stock that are converted in the Initial Automatic Conversion or in
the Subsequent Automatic Conversion are referred to as the “Series X Converted Stock”. The Series X Conversion Shares will be issued as follows: (i) Series X Converted
Stock will be automatically cancelled upon the Initial Conversion Date or the Subsequent Conversion Date, as applicable, and converted into the corresponding Series X
Conversion Shares, which shares will be issued in book entry form and without any action on the part of the Holders, and (ii) Notwithstanding the cancellation of the Series X
Converted Stock as described above, Holders of Series X

 



Converted Stock will continue to have any remedies provided in the Certificate of Designation or otherwise available at law or in equity to such Holder because of a failure by
the Company to comply with the terms of the Series X Certificate of Designation. In all cases, the Holder will retain all of its rights and remedies for the Company’s failure to
convert the Series X Converted Stock.

In the event that the Common Conversion Feature is not approved by Ra Medical common stockholders within six months following the issuance of the Series X Preferred
Stock, the Series X Preferred Stock will by its terms begin to accrue dividends at the rate of $15 per share per annum.  

The foregoing description of the Series X Preferred Stock does not purport to be complete and is qualified in its entirety by reference to the Certificate of Designation, a copy of
which is filed as Exhibit 3.1 to this Current Report on Form 8-K and is incorporated herein by reference.

Item 8.01 Other Events

On January 9, 2023, the Company issued a press release announcing the execution of the Merger Agreement, the consummation of the Merger, the Warrant Inducement and the
Private Placement. A copy of the press release is attached as Exhibit 99.1 to this Current Report on Form 8-K and is incorporated herein by reference.

The Company will file as an amendment hereto the following financial statements and financial information: the Catheter Unaudited Financial Statements as of and for the
periods ended September 30, 2022 and September 30, 2021, Catheter’s MD&A discussion for the periods ended September 30, 2021 and September 30, 2022, and the
unaudited Pro Forma Financial Information as of September 30, 2022 and for the periods ended December 31, 2021 and September 30, 2022. Catheter’s audited financial
statements as of December 31, 2021 and 2020, and the years then ended were previously filed with the Company’s Preliminary Proxy Statement dated November 4, 2022.

Additional Information and Where to Find It
 
Additional Information and Where to Find It

This communication relates to the possible conversion of securities issued in the Merger, the Warrant Repricing and the Private Placement, and the issuance of securities in the
Private Placement, and may be deemed to be solicitation material in respect of the stockholder approval thereof. In connection with the proposed approval of those conversions,
the Company will file a Proxy Statement with the SEC. This communication is not a substitute for the Proxy Statement or any other documents that the Company may file with
the SEC or send to the Company’s stockholders in connection with the proposed securities conversions and issuances. BEFORE MAKING ANY VOTING DECISION,
INVESTORS AND SECURITYHOLDERS ARE URGED TO READ THE PROXY STATEMENT AND ALL OTHER RELEVANT DOCUMENTS FILED OR THAT
WILL BE FILED WITH THE SEC IN CONNECTION WITH THE PROPOSED SECURITIES CONVERSIONS AND ISSUANCES AS THEY BECOME AVAILABLE
BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED SECURITIES CONVERSIONS AND ISSUANCES AND RELATED
MATTERS. INVESTORS AND SECURITY HOLDERS MAY OBTAIN FREE COPIES OF THESE DOCUMENTS (WHEN THEY ARE AVAILABLE) AND OTHER
RELATED DOCUMENTS FILED WITH THE SEC AT THE SEC’S WEBSITE AT WWW.SEC.GOV, ON RA MEDICAL’S INVESTOR RELATIONS WEB PAGE AT
HTTPS://IR.RAMED.COM/.

This communication shall not constitute an offer to sell or the solicitation of an offer to sell or the solicitation of an offer to buy any securities, nor shall there be any sale of
securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such jurisdiction.

Participants in the Solicitation

Catheter, the Company, and their respective directors and executive officers may be deemed to be participants in the solicitation of proxies from the stockholders of the
Company in connection with the proposed securities conversions and other proposals. Information about the Company’s directors and executive officers is set forth in the
Company’s Annual Report on Form 10-K for the year ended December 31, 2021 which was filed with the SEC on March 24,

 



2022, the Company’s definitive proxy statement for its annual meeting of stockholders filed on April 21, 2022, and in subsequent filings made by the Company with the SEC.
OTHER INFORMATION REGARDING THE INTERESTS OF SUCH INDIVIDUALS, AS WELL AS INFORMATION REGARDING CATHETER’S DIRECTORS AND
EXECUTIVE OFFICERS AND OTHER PERSONS WHO MAY BE DEEMED PARTICIPANTS IN THE PROPOSED TRANSACTION, WILL BE SET FORTH IN THE
PROXY STATEMENT AND OTHER RELEVANT MATERIALS TO BE FILED WITH THE SEC WHEN THEY BECOME AVAILABLE. YOU MAY OBTAIN FREE
COPIES OF THESE DOCUMENTS AS DESCRIBED IN THE PRECEDING PARAGRAPH.

CAUTION REGARDING FORWARD LOOKING STATEMENTS

This communication contains forward-looking statements which include, but are not limited to, statements regarding the plans and expectations of the combined company
regarding Catheter Precision’s products, including its plans, strategies, projected timelines and estimated markets, for and/or related to VIVO and the Amigo and vessel closure
devices described above. These forward-looking statements are subject to the safe harbor provisions under the Private Securities Litigation Reform Act of 1995. The Company’s
expectations and beliefs regarding these matters may not materialize. Actual outcomes and results may differ materially from those contemplated by these forward-looking
statements as a result of uncertainties, risks and changes in circumstances, including but not limited to risks and uncertainties related to: the ability of the parties to consummate
the Private Placement, satisfaction of closing conditions precedent to the consummation of the Private Placement, the potential impact of decreases in the Company’s stock
price on the Private Placement, the ability of the Company to timely and successfully achieve the anticipated benefits of the Merger, including the ability of the combined
company to access the capital markets at such times and in such amounts, and on such terms, as needed, execute its future business strategies and maintain its listing on the
NYSE American or other national stock exchange, potential application of SEC and/or exchange “shell company” rules, and the ability of the combined company to
successfully pursue its product lines in the manner and in the timeframe described here. Additional risks and uncertainties that could cause actual outcomes and results to differ
materially from those contemplated by the forward-looking statements are included under the caption “Risk Factors” and elsewhere in the Company’s most recent filings with
the SEC, including the Company’s Quarterly Report on Form 10-Q for the quarter ended June 30, 2022, Exhibits 99.7 and 99.8 attached hereto, and any prior or subsequent
reports on Form 10-K, Form 10-Q or Form 8-K filed with the SEC from time to time and available at www.sec.gov, including its Preliminary Proxy Statement filed on
November 4, 2022 (the “Preliminary Proxy”).  Important business and financial information about Catheter’s business and the related discussion and analysis of financial
condition and results of operations of Catheter are described in the Preliminary Proxy and in “Catheter Precision Management’s Discussion and Analysis,” included as Exhibit
99.3 hereto.  This information should be read in conjunction with the Catheter Financial Statements and the pro forma financial statements for the combined company, which
are contained in the Preliminary Proxy and which are filed herewith as Exhibits 99.4, Exhibit 99.5, and Exhibit 99.6, respectively.  Risks and uncertainties related to Catheter,
and the projections and estimates described above that may cause actual results to differ materially from those expressed or implied in any forward-looking statement are
described in “Risk Factors -- Risks Related to the Merger with Catheter Precision and – Risks Related to Our Evaluation of Strategic Alternatives for our Legacy Assets,” and
“Risk Factors – Risks Related to the Business of Catheter Precision,” which are contained in the Preliminary Proxy. The Preliminary Proxy and other documents filed by the
Company with the SEC can be accessed on the Company’s Investor Relations page at https://ir.ramed.com/ by clicking on the link titled “SEC Filings.” The risks and
uncertainties may be amplified by the COVID-19 pandemic, which has caused significant economic uncertainty, and ongoing volatility in the stock markets and the U.S.
economy in general. The extent to which the COVID-19 pandemic impacts the Company’s and Catheter’s businesses, operations, and financial results, including the duration
and magnitude of such effects, will depend on numerous factors, which are unpredictable, including, but not limited to, the duration and spread of the outbreak, its severity, the
actions to contain the virus or treat its impact, and how quickly and to what extent normal economic and operating conditions can resume.

The forward-looking statements included in this communication are made only as of the date hereof. The Company assumes no obligation and do not intend to update these
forward-looking statements, except as required by law.

 

 



 
 
Item 9.01.  Financial Statements and Exhibits.

The information in Item 8.01 of this Current Report on Form 8-K is incorporated herein by reference.
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10.6 Amendment to Change of Control and Severance Agreement, dated as of January 9, 2022, by and between Ra Medical Systems, Inc. and Jonathan Will
McGuire
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AMENDED AND RESTATED AGREEMENT AND PLAN OF MERGER

THIS AMENDED AND RESTATED AGREEMENT AND PLAN OF MERGER (this “ Agreement” ), dated as of January 9, 2023
(the “Amendment Date” ), by and among RA MEDICAL SYSTEMS, INC., a Delaware corporation (“Parent” ), RAPID MERGER SUB 1,
INC., a Delaware corporation (“First Merger Sub” ), RAPID MERGER SUB 2, LLC, a Delaware limited liability company (“Second Merger
Sub” and together with First Merger Sub, “Merger Subs” ), and CATHETER PRECISION, INC., a Delaware corporation (the “Company” ).

RECITALS

WHEREAS, the parties hereto previously entered into that certain Agreement and Plan of Merger (the “Original Agreement”) dated
as of September 9, 2022 (the “Original Signing Date”) and the parties wish to amend and restate the Original Agreement in its entirety;

WHEREAS, Parent and the Company intend to effect a merger of First Merger Sub with and into the Company (the “First Merger”)
in accordance with this Agreement and the General Corporation Law of the State of Delaware (the “DGCL”).  Upon consummation of the First
Merger, First Merger Sub will cease to exist and the Company will become a wholly-owned subsidiary of Parent;

WHEREAS, immediately following the First Merger and as part of the same overall transaction of the First Merger, the Company
will merge with and into Second Merger Sub (the “Second Merger” and, together with the First Merger, the “Merger”), with Second Merger
Sub being the surviving entity of the Second Merger;

WHEREAS, the parties hereto intend that the First Merger and Second Merger, taken together, will constitute an integrated
transaction described in Rev. Rul. 2001-46, 2001-2 C.B. 321 that qualifies as a “reorganization” within the meaning of Section 368(a) of the
Internal Revenue Code of 1986, as amended (the “Code”) and the Treasury Regulations promulgated thereunder (the “Intended Tax
Treatment”), and that this Agreement be, and hereby is, adopted as a “plan of reorganization” for the purposes of Section 368 of the Code and
Treasury Regulations Section 1.368-2(g);

WHEREAS, the Board of Directors of the Company has deemed it advisable and in the best interests of the Company and its
stockholders that the Company engage in the Merger and the transactions contemplated by this Agreement;

WHEREAS, the Board of Directors of the Company has (i) unanimously approved this Agreement, the First Merger, with the
Company continuing as the First Step Surviving Company (as defined below), after the First Effective Time (as defined below), pursuant to
which each share of common stock, par value $0.001 per share, of the Company (the “Company Common Stock”) shall be converted into the
right to receive a number of shares of a new series of preferred stock, designated Series X Convertible Preferred Stock, par value $0.0001 per
share, of Parent, subject to the terms set forth in the Certificate of Designation attached as Exhibit D hereto (the “Parent Preferred Stock”) equal
to the Exchange Ratio divided by one thousand
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(1,000), upon the terms and subject to the conditions set forth in this Agreem ent, and the Second Merger, with Second Merger Sub continuing
as the Surviving Company (as defined below) and (ii) resolved to recommend that the Company stockholders adopt this Agreement and
approve the Merger;

WHEREAS, following such approval by the Board of Directors of the Company, but prior to the execution and delivery of this
Agreement, the requisite Company stockholders by written consent, and in accordance with the Company’s certificate of incorporation, the
Company’s bylaws and the DGCL (i) adopted this Agreement and approved the Merger, (ii) acknowledged that the approval given thereby is
irrevocable and that such stockholder is aware of its rights to demand appraisal for its shares pursuant to Section 262 of the DGCL, a true and
correct copy of which was provided to it, and that such stockholder has read and received notice of their rights to demand appraisal for their
shares pursuant to Section 262 of the DGCL, and (iii) received notice that by voting for the approval of the Merger, they are waiving their
appraisal rights with respect to their shares in connection with the Merger and thereby waives any rights to receive payment of the fair value of
its capital stock under the DGCL (the “Company Stockholder Written Consent”), and the Company Stockholder Approval and the Company
Stockholder Written Consent is to become effective by its terms immediately following the execution of this Agreement by the parties hereto;

WHEREAS, immediately following the execution and delivery of this Agreement, the Company will transmit to each Company
stockholder who did not execute a Company Stockholder Written Consent any notices required under Section 228(e) and Section 262 of the
DGCL.

WHEREAS, First Merger Sub is a newly incorporated Delaware corporation that is wholly owned by Parent, and has been formed
for the sole purpose of effecting the First Merger;

WHEREAS, Second Merger Sub is a newly formed Delaware limited liability company that is wholly owned by Parent, and has
been formed for the sole purpose of effecting the Second Merger;

WHEREAS, the respective disinterested members of the Boards of Directors of Parent and First Merger Sub and the sole member of
Second Merger Sub have each unanimously approved this Agreement and the Merger;

WHEREAS, Parent, Merger Subs and the Company each desire to make certain representations, warranties, covenants and
agreements in connection with the Merger and also to prescribe certain conditions to the Merger as specified herein;

WHEREAS, concurrently with the execution and delivery of this Agreement and as a condition and inducement to the Company’s
willingness to enter into this Agreement, the officers, directors and stockholders of Parent listed on Section A of the Parent Disclosure Letter
have entered into Support Agreements, dated as of the date of this Agreement, in the form attached hereto as Exhibit A (the “Parent Support
Agreements”), pursuant to which such stockholders have, subject to the terms and conditions set forth therein, agreed to vote all of their
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shares of capital stock of Parent in favor of the Merger Conversion Proposal and any other Parent Stockholder Matters (as defined in Section
6.2(a));

WHEREAS, in connection with the consummation of the transactions contemplated hereby, the stockholders, directors or officers of
the Company listed on Section A of the Company Disclosure Letter are executing lock-up agreements in the form attached hereto as Exhibit B
(the “Lock-Up Agreement”, and collectively, the “Company Lock-Up Agreements”); and

WHEREAS, concurrently with the execution and delivery of this Agreement and as a condition and inducement to the Company’s
willingness to enter into this Agreement, the stockholders, directors or officers of the Parent listed on Section B of the Parent Disclosure Letter
are executing Lock-Up Agreements (collectively, the “Parent Lock-Up Agreements”).

AGREEMENT

NOW, THEREFORE, in consideration of the premises, and of the representations, warranties, covenants and agreements contained
herein, and intending to be legally bound hereby, Parent, Merger Subs and the Company hereby agree as follows:

  ARTICLE I
  CERTAIN GOVERNANCE MATTERS

   Section 1.1 Parent Matters.

(a) Parent Certification of Incorporation.  As of the First Effective Time, the Certificate of Incorporation of Parent
shall be identical to the Certificate of Incorporation of Parent immediately prior to the First Effective Time, until thereafter amended in
accordance with its terms and as provided by applicable Law.

(b) Parent Bylaws.  As of the First Effective Time, the Bylaws of Parent shall be identical to the Bylaws of Parent
immediately prior to the First Effective Time, until thereafter amended in accordance with their terms and as provided by applicable Law.

(c) Parent Board of Directors.  The parties shall take all action necessary (including, to the extent necessary,
procuring the resignation or removal of any directors on the Board of Directors of Parent immediately prior to the First Effective Time) so that,
as of the First Effective Time and through and immediately following the Second Effective Time, the number of directors that comprise the
full Board of Directors of Parent shall be five (5), and such Board of Directors shall upon the First Effective Time and through and immediately
following the Second Effective Time initially consist of two individuals designated by the Company and three individuals who are, as of the
Amendment Date, members of the Board of Directors of Parent and which latter individuals shall remain members of the Board of Directors of
Parent at least through the date of the Parent Stockholder Meeting.

 (d) Lock-up Agreements.  Parent shall use reasonable best efforts to have each of the Persons from the Parent that
will serve as directors or officers of Parent following the Closing execute and deliver a Lock-Up Agreement prior to Closing. The Company
shall use
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reasonable best efforts to have each of the Persons from the Company that will serve as a director of Parent following the Closing to execute
and deliver a Lock-Up Agreement prior to Closing.

(e) Parent Officers.  The parties shall take all action necessary so that, as of the First Effective Time and through
and immediately following the Second Effective Time, the Parent officers shall initially consist of (I) the Parent’s current Chief Executive
Officer and interim Chief Financial Officer, and such individuals will remain the Parent’s current Chief Executive Officer and interim Chief
Financial Officer, respectively, at least through such date as is the earlier of (i) the Parent Stockholder Meeting, or (ii) such time following the
Second Effective Time as the Board of Directors of Parent has appointed a respective successor officer, and (II) David Jenkins as the Parent’s
Executive Chairman of the Board.

 Section 1.2 First Step Surviving Company Matters.

 (a) First Step Surviving Company Certificate of Incorporation.  At the First Effective Time, the Certificate of
Incorporation of the First Step Surviving Company shall be amended to read in its entirety as the Certificate of Incorporation of First Merger
Sub (except that references to the name of First Merger Sub shall be replaced by references to the name of the First Step Surviving Company),
until thereafter amended in accordance with applicable Law.

(b) First Step Surviving Company Bylaws.  At the First Effective Time, the Bylaws of the First Step Surviving
Company shall be amended to read in their entirety as the Bylaws of First Merger Sub (except that references to the name of First Merger Sub
shall be replaced by references to the name of the First Step Surviving Company), until thereafter amended in accordance with applicable Law.

  (c) First Step Surviving Company Directors.  The directors of First Merger Sub immediately prior to the First
Effective Time shall be the directors of the First Step Surviving Company until the earlier of their resignation or removal or until their
respective successors are duly elected and qualified.

   (d) First Step Surviving Company Officers(e).  The officers of First Merger Sub immediately prior to the First
Effective Time shall be the officers of the First Step Surviving Company until the earlier of their resignation or removal or until their respective
successors are duly elected and qualified.

 Section 1.3 Surviving Company Matters.

(a) Surviving Company Certificate of Formation.  At the Second Effective Time, the Certificate of Formation of
the Surviving Company shall be amended to read in its entirety as the Certificate of Formation of Second Merger Sub (except that references to
the name of Second Merger Sub shall be replaced by references to the name “CATHETER PRECISION, LLC”), until thereafter amended in
accordance with applicable Law.

(b) Surviving Company Limited Liability Company Agreement.  At the Second Effective Time, the limited
liability company agreement of the Surviving Company shall be identical to the limited liability company agreement of Second Merger Sub as
in effect
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immediately prior to the Second Effective Time, until thereafter amended in accordance with applicable Law; provided that all references to
the name of Second Merger Sub shall be replaced by references to the name “CATHETER PRECISION, LLC”.

(c) Manager of Surviving Company.  The sole manager of the Surviving Company in accordance with the
Certificate of Formation and the limited liability company agreement of Surviving Company, shall be Parent.

 ARTICLE II
 THE MERGER

 Section 2.1 Formation of Merger Subs.  Parent has caused the Merger Subs to be organized under the laws of the State of
Delaware.

 Section 2.2 The Merger.  Upon the terms and subject to the conditions set forth in this Agreement and in accordance with
the DGCL, at the First Effective Time, First Merger Sub shall be merged with and into the Company.  Following the First Merger, the separate
corporate existence of First Merger Sub shall cease, and the Company shall continue as the surviving corporation in the Merger (the “First Step
Surviving Company”) and a wholly-owned subsidiary of Parent.  Upon the terms and subject to the conditions set forth in this Agreement and
in accordance with the DGCL and the Delaware Limited Liability Company Act (“ DLLCA”), at the Second Effective Time, the First Step
Surviving Company will merge with and into Second Merger Sub.  Following the Second Merger, the separate existence of the First Step
Surviving Company shall cease, and Second Merger Sub will continue as the surviving company in the Second Merger (the “Surviving
Company”).

   Section 2.3 Closing.  The closing of the Merger (the “Closing”) shall take place on the date hereof.  The date on which the
Closing occurs is referred to in this Agreement as the “Closing Date.”

   Section 2.4 Effective Time.  Upon the terms and subject to the provisions of this Agreement, at the Closing, (i) the parties
shall cause the First Merger to be consummated by executing and filing a certificate of merger with respect to the First Merger (the “First
Certificate of Merger”) with the Secretary of State of the State of Delaware (the “Delaware Secretary of State”), executed in accordance with
the relevant provisions of the DGCL, and (ii) the parties shall cause the Second Merger to be consummated by executing and filing a
certificate of merger with respect to the Second Merger (the “Second Certificate of Merger”) with the Delaware Secretary of State, executed in
accordance with the relevant provisions of the DGCL and DLLCA.  The First Merger shall become effective at such time as the First
Certificate of Merger is duly filed with the Delaware Secretary of State or at such other time as Parent and the Company shall agree in writing
and shall specify in the First Certificate of Merger (the time the First Merger becomes effective being the “First Effective Time” ).  The Second
Merger shall become effective at such time as the Second Certificate of Merger is duly filed with the Delaware Secretary of State or at such
other time as Parent and the Company shall agree in writing and shall specify in the Second Certificate of Merger (the time the Second Merger
becomes effective being the “Second Effective Time”).
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   Section 2.5 Effects of the Merger.  At and after the First Effective Time, the First Merger shall have the effects set forth in
this Agreement and in the relevant provisions of the DGCL.  Without limiting the generality of the foregoing, and subject thereto, at the First
Effective Time, all the property, rights, privileges, powers and franchises of the Company and First Merger Sub shall vest in the First Step
Surviving Company, and all debts, liabilities and duties of the Company and First Merger Sub shall become the debts, liabilities and duties of
the First Step Surviving Company.  At and after the Second Effective Time, the Second Merger shall have the effects set forth in this
Agreement and in the relevant provisions of the DGCL and the DLLCA.  Without limiting the generality of the foregoing, and subject thereto,
at the Second Effective Time, all the property, rights, privileges, powers and franchises of the First Step Surviving Company and Second
Merger Sub shall vest in the Surviving Company, and all debts, liabilities and duties of the First Step Surviving Company and Second Merger
Sub shall become the debts, liabilities and duties of the Surviving Company.

      ARTICLE III
    EFFECT ON THE CAPITAL STOCK OF THE CONSTITUENT COMPANIES; EXCHANGE OF CERTIFICATES

     Section 3.1 Conversion of Capital Stock.  

(a) At the First Effective Time, by virtue of the First Merger and without any action on the part of Parent, Merger
Subs, the Company or the holders of any shares of capital stock of the Parent, Merger Subs or the Company:

  (i) Subject to the terms and conditions of this Agreement (including Section 3.4(f), each share of
Company Common Stock issued and outstanding immediately prior to the First Effective Time (other than any Excluded Shares or Dissenting
Shares, and, for the avoidance of doubt, other than any shares underlying the Convertible Promissory Notes set forth on Schedule I hereto (the
“Company Notes”), which shall convert pursuant to Section 3.3 hereof) shall thereupon be converted into the right to receive a number of
shares of Parent Preferred Stock equal to (i) the Exchange Ratio divided by (ii) one thousand (1,000) (the “First Merger Stock
Consideration”).  As of the First Effective Time, all such shares of Company Common Stock shall no longer be outstanding and shall
automatically be cancelled and shall cease to exist, and shall thereafter only represent the right to receive the First Merger Stock Consideration,
and any dividends or other distributions payable pursuant to Section 3.4(d), without interest.  For the avoidance of doubt, to the extent that the
number of Company Merger Shares shall, in order to accommodate the effect of rounding as provided for elsewhere in this Agreement, be less
than the total of (a) shares of Parent Common Stock underlying Parent Preferred Stock to be issued pursuant to the conversion of Company
Common Stock as described above and the conversion of Company Notes as described in Section 3.3, plus (b) the shares of Parent Common
Stock underlying Assumed Options, the First Merger Consideration (as defined in Section 3.3) shall include all such excess shares (the
“Rounding Shares”) notwithstanding such discrepancy, such agreement being predicated upon the understanding of the parties that due to the
number of total Company stakeholders, in no event shall the number of Rounding Shares exceed 100 shares of Parent Common Stock.  For
purposes of this Agreement, the “Exchange Ratio” shall mean, subject to Section 3.1(a)(v), the ratio equal to the quotient obtained by dividing
(a) (1) 15,403,255 (the “Company Merger Shares”) minus (2) the Total Note Conversion Parent
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Common Shares (as defined below) by (b) the sum of the total number of shares of Company Common Stock outstanding immediately prior to
the First Effective Time means, subject to Section 3.1(a)(v), plus the total number of shares of Company Stock underlying Company Options
being assumed by Parent pursuant to Section 3.2 below.  

“Total Note Conversion Parent Common Shares” shall have the meaning set forth in Section 3.3.

For the avoidance of doubt and for illustrative purposes only, a sample “Exchange Ratio” calculation is attached hereto as Exhibit C.

(ii) At the First Effective Time, each share of Parent Common Stock issued and outstanding
immediately prior to the First Effective Time shall remain outstanding.  Immediately following the First Effective Time, shares of Parent
Common Stock, if any, owned by the First Step Surviving Company shall be surrendered to Parent without payment therefor.

(iii) Each share of Company Common Stock held in the treasury of the Company or owned, directly or
indirectly, by Parent or First Merger Sub immediately prior to the First Effective Time (collectively, “Excluded Shares”) shall automatically be
cancelled and shall cease to exist, and no consideration shall be delivered in exchange therefor.

(iv) Each share of common stock, par value $0.001 per share, of First Merger Sub issued and
outstanding immediately prior to the First Effective Time shall be converted into and become one validly issued, fully paid and non-assessable
share of common stock, par value $0.001 per share, of the First Step Surviving Company.

   (v) The Exchange Ratio shall be adjusted to reflect fully the appropriate effect of any stock split,
split-up, reverse stock split, stock dividend or distribution of securities convertible into Company Common Stock or Parent Common Stock,
reorganization, recapitalization, reclassification or other like change with respect to the Company Common Stock, Parent Common Stock or
Parent Preferred Stock having a record date occurring on or after the date of this Agreement and prior to the First Effective Time; provided,
that nothing in this Section 3.1(a)(v) shall be construed to permit the Company or Parent to take any action with respect to its securities that is
prohibited by the terms of this Agreement.

(vi) RESERVED.

(b) At the Second Effective Time, by virtue of the Second Merger and without any further action on the part of
Parent, the First Step Surviving Company, Second Merger Sub or their respective securityholders, each share of common stock of the First Step
Surviving Company issued and outstanding immediately prior to the Second Effective Time shall be cancelled and extinguished without any
conversion thereof and no payment or distribution shall be made with respect thereto.

     Section 3.2 Treatment of Options and Other Equity-Based Awards.

(a) At the First Effective Time, each outstanding option (each, a “ Company Option”) to purchase shares of
Company Common Stock granted under the Catheter Precision, Inc. Amended and Restated 2009 Equity Incentive Plan (the “Company Equity
Plan”), whether
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vested or unvested, that is outstanding immediately prior to the First Effective Time shall, at the First Effective Time, cease to represent a right
to acquire shares of Company Common Stock and shall be assumed and converted, at the First Effective Time, into an option to purchase
shares of Parent Common Stock (an “Assumed Option”), on the same terms and conditions (including any vesting or forfeiture and post-
termination exercise provisions as were applicable to such Company Option as of immediately prior to the First Effective Time), provided that
if NYSE American rules s o require, no Assumed Option shall be exercisable prior to the Parent Stockholder Approval of the Merger
Conversion Proposal.  For purposes of clarification, (x) no Company Option shall be amended to waive any acceleration of vesting in
connection with the Merger, and (y) all Assumed Options will continue to vest in accordance with the terms of the Company Options upon
closing of the Merger to the extent the agreements governing the Company Options so provide.  The number of shares of Parent Common
Stock subject to each such Assumed Option shall be equal to (i) the number of shares of Company Common Stock subject to each Company
Option immediately prior to the First Effective Time multiplied by (ii) the Exchange Ratio, rounded up, if necessary, to the nearest whole share
of Parent Common Stock, and such Assumed Option shall have an exercise price per share (rounded up to the nearest whole cent) equal to
(A) the exercise price per share of Company Common Stock otherwise purchasable pursuant to such Company Option divided by (B) the
Exchange Ratio; provided, that in the case of any Company Option to which Section 421 of the Code applies as of the First Effective Time
(taking into account the effect of any accelerated vesting thereof, if applicable) by reason of its qualification under Section 422 of the Code, the
exercise price, the number of shares of Parent Common Stock subject to such option and the terms and conditions of exercise of such option
shall be determined in a manner consistent with the requirements of Section 424(a) of the Code; provided further, that in the case of any
Company Option to which Section 409A of the Code applies as of the First Effective Time, the exercise price, the number of shares of  Parent
Common Stock subject to such option and the terms and conditions of exercise of such option shall be determined in a manner consistent with
the requirements of Section 409A of the Code in order to avoid the imposition of any additional Taxes thereunder.

 (b) RESERVED.  

(c) Prior to the First Effective Time, the Company shall take all action necessary for the adjustment of the
Company Options under this Section 3.2.  The Company shall make commercially reasonable efforts to ensure that, as of the First Effective
Time, no holder of a Company Option (or former holder of a Company Option) or a participant in the Company Equity Plan shall have any
rights thereunder to acquire, or other rights in respect of, the capital stock of the Company, the First Step Surviving Company or any of their
Subsidiaries, or any other equity interest therein.

(d) Parent shall reserve for issuance a number of shares of Parent Common Stock at least equal to the number of
shares of Parent Common Stock that will be subject to Assumed Options as a result of the actions contemplated by this Section 3.2.  As soon as
practicable following the First Effective Time, but in any event, not prior to thirty (30) days thereafter nor later than ninety (90) days thereafter,
Parent shall file a registration statement on Form S‑8 (or any successor form, or if Form S‑8 is not available, other appropriate forms) with
respect to the shares of Parent Common Stock subject to the Assumed Options and shall use its reasonable best efforts to maintain the
effectiveness of such registration statement or registration
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statements (and maintain the current status of the prospectus or prospectuses contained therein) for so long as the Assumed Options remain
outstanding and are required to be registered.

       Section 3.3 Treatment of Company Notes.

(a) (a) At the First Effective Time, pursuant to the terms and conditions of those certain Debt Settlement
Agreements to be entered into by the Company and the holders of the Company Notes set forth on Schedule I hereto prior to the Closing (the
“Debt Settlement Agreements”) substantially in the form attached hereto as Exhibit E, the principal amount owing under each of the Company
Notes set forth on Schedule I hereto shall be converted into the right to receive a number of shares of Parent Preferred Stock (the “Note
Conversion Parent Preferred Shares”) equal to (i) the Note Conversion Parent Common Shares for such Company Note divided by (ii) one
thousand (1,000) (the “First Merger Note Consideration,” and the First Merger Note Consideration together with the First Merger Stock
Consideration, and the Assumed Options, the “First Merger Consideration”), and all such Company Notes and the principal amounts owing
thereunder shall no longer be outstanding and shall automatically be cancelled and shall cease to exist.  The interest owing on all such
Company Notes shall be forgiven in exchange for the issuance of certain royalty rights (the “Royalty Rights”) described in the Debt Settlement
Agreements applicable to the Company Notes. Thereafter, any such Company Note shall represent only the right to receive the applicable First
Merger Note Consideration and such royalty rights as specified in the Debt Settlement Agreement pertaining to such Company Note, as
applicable.  For purposes of this Agreement, the “Note Conversion Parent Common Shares” shall mean, with respect to a particular Company
Note, the number equal to the quotient obtained by dividing (a) the aggregate outstanding principal amount of that Company Note divided by
(b) eighty percent (80%) of the lower of the following: (x) the last closing sale price per share for Parent Common Stock prior to 4:00 p.m.
(New York City time) on the last Trading Day prior to the Closing Date, as reported by Bloomberg; (y) the average of the last closing sale
price per share for Parent Common Stock prior to 4:00 p.m. (New York City time) on each of the five (5) consecutive full Trading Days ending
on the last Trading Day immediately prior to such Closing Date; or (z) the lowest per share price at which common stock is sold in any Parent
financing conducted at or immediately prior to the Closing Date; provided that such quotient shall be rounded up to the nearest whole number.
  “Trading Day” means any day on which the primary market for Parent Common Stock is open for trading and is not closed for any reason
prior to its normal closing time. “Total Note Conversion Parent Common Shares ” shall mean the total of all Note Conversion Parent Common
Shares underlying the Note Conversion Parent Preferred Shares to be issued with respect to all of the Company Notes set forth on Schedule I
attached hereto.

Section 3.4 Exchange and Payment.

(a) Promptly after the First Effective Time, Parent shall deposit (or cause to be deposited) with a bank or trust
company designated by Parent (the “Exchange Agent”), in trust for the benefit of holders of shares of Company Common Stock and Company
Notes immediately prior to the First Effective Time (other than holders to the extent they hold Excluded Shares or Dissenting Shares), book-
entry shares
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representing the shares of Parent Preferred Stock issuable pursuant to Sections 3.1(a)(i) and 3.3.  In addition, Parent shall
make available by depositing with the Exchange Agent, as necessary from time to time after the First Effective Time, any dividends or
distributions payable pursuant to Section 3.4(d).  All dividends, distributions and cash deposited with the Exchange Agent are hereinafter
referred to as the “Exchange Fund.”

 (b) As soon as reasonably practicable after the First Effective Time and in any event not later than the third (3rd)
Business Day thereafter, the parties shall cause the Exchange Agent to mail to each holder of record of a certificate (“ Certificates”) that
immediately prior to the First Effective Time represented outstanding shares of Company Common Stock, (i) a form of letter of transmittal
(which shall specify that delivery shall be effected, and risk of loss and title to the Certificates held by such Person shall pass, only upon proper
delivery of the Certificates to the Exchange Agent, and which letter shall be in customary form and contain such other provisions as Parent or
the Exchange Agent may reasonably specify) and (ii) instructions for use in effecting the surrender of such Certificates in exchange for the
First Merger Consideration, any dividends or other distributions payable pursuant to Section 3.4(d).  Upon surrender of a Certificate to the
Exchange Agent, together with such letter of transmittal, duly completed and validly executed in accordance with the instructions thereto, and
such other documents as the Exchange Agent may reasonably require, the holder of such Certificate shall be entitled to receive in exchange for
the shares of Company Common Stock formerly represented by such Certificate (other than Excluded Shares or Dissenting Shares) (A) that
number of shares of Parent Preferred Stock (after taking into account all shares of Company Common Stock then held by such holder under all
Certificates so surrendered) to which such holder of Company Common Stock shall have become entitled pursuant to Section 3.1(a)(i) (which
shall be in uncertificated book-entry form unless a physical certificate is requested), and (B) any dividends or other distributions payable
pursuant to Section 3.4(d), and the Certificate so surrendered shall forthwith be cancelled.  Promptly after the First Effective Time and in any
event not later than the third Business Day thereafter, Parent shall cause the Exchange Agent to issue and send to each holder of uncertificated
shares of Company Common Stock represented by book entry (such securities, collectively, the “Book-Entry Shares”) other than with respect
to Excluded Shares or Dissenting Shares, and to each Company Noteholder, (1) that number of shares of Parent Preferred Stock (with respect to
holders of Company Common Stock, after taking into account all shares of such stock then held by such holder as Book-Entry Shares) to
which such holder shall have become entitled pursuant to the provisions of Section 3.1(a)(i) (which shall be in book-entry form unless a
physical certificate is requested), and (2) any dividends or other distributions payable pursuant to Section 3.4(d), without such holder being
required to deliver a Certificate or Company Note, or an executed letter of transmittal to the Exchange Agent, and such Book-Entry Shares shall
then be cancelled.  No interest will be paid or accrued on any unpaid dividends and distributions, if any, payable to holders of Certificates or
Book-Entry Shares representing Company Common Stock.  For the avoidance of doubt, until surrendered as contemplated by this Section 3.3,
each Certificate, other than Excluded Shares or Dissenting Shares, shall be deemed after the First Effective Time to represent only the right to
receive the First Merger Consideration payable in respect thereof, plus any dividends or other distributions payable pursuant to Section 3.4(d).

(c) If payment of the First Merger Consideration is requested to be made to a Person other than the Person in
whose name the surrendered Certificate or Book-Entry Share is
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registered, or in the case of a Company Note, other than the Person listed as the registered owner thereof on Schedule I hereto, it shall be a
condition of payment that, in the case of a Certificate, any Certificate so surrendered shall be properly endorsed or shall be otherwise in proper
form for transfer, and, in the case of Book-Entry Shares and Company Notes, that such Book-Entry Share or Company Note shall be properly
transferred and that the Person requesting such payment shall have paid any transfer and other Taxes required by reason of the payment of the
First Merger Consideration to a Person other than the registered holder of such Certificate, Book-Entry Share, or Company Note, or shall have
established to the satisfaction of Parent that such Tax is not applicable.

 (d) (i) No dividends or other distributions with respect to Parent Preferred Stock with a record date after
the First Effective Time shall be paid to the holder of any unsurrendered Certificate with respect to the shares of Parent Preferred Stock that the
holder thereof has the right to receive upon the surrender thereof until the holder thereof shall surrender such Certificate in accordance with this
Article III.  Following the surrender of a Certificate in accordance with this Article III, there shall be paid to the record holder thereof, without
interest, (A) promptly after such surrender, the amount of any dividends or other distributions with a record date after the First Effective Time
theretofore paid with respect to such shares of Parent Preferred Stock, and (B) at the appropriate payment date, the amount of dividends or
other distributions with a record date after the First Effective Time but prior to such surrender and a payment date subsequent to such surrender
payable with respect to such shares of Parent Preferred Stock.

(ii) Notwithstanding anything in the foregoing to the contrary, holders of Book-Entry Shares and
Company Noteholders who are entitled to receive shares of Parent Preferred Stock under this Article III shall be paid (A) at the time of
payment of such Parent Preferred Stock by the Exchange Agent under Section 3.4(b), the amount of dividends or other distributions with a
record date after the First Effective Time theretofore paid with respect to such shares of Parent Preferred Stock, and (B) at the appropriate
payment date, the amount of dividends or other distributions with a record date after the First Effective Time but prior to the time of such
payment by the Exchange Agent under Section 3.4(b) and a payment date subsequent to the time of such payment by the Exchange Agent
under Section 3.4(b) payable with respect to such shares of Parent Preferred Stock.

(e) The First Merger Consideration, including any dividends or other distributions payable pursuant to Section
3.4(d) in accordance with the terms of this Article III shall be deemed to have been issued and paid in full satisfaction of all rights pertaining to
the shares of Company Common Stock formerly represented by such Certificates or Book-Entry Shares, and in full satisfaction for the
cancellation of the principal amount of the Company Notes.  At the First Effective Time, the stock and note transfer books of the Company
shall be closed and there shall be no further registration of transfers of the shares of Company Common Stock or Company Notes that were
outstanding immediately prior to the First Effective Time.  If, after the First Effective Time, Certificates are presented to the First Step
Surviving Company or the Exchange Agent for transfer or transfer is sought for Book-Entry Shares or Company Notes, such Certificates or
Book-Entry Shares or Company Notes shall be cancelled and exchanged as provided in this Article III.
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  (f) Fractional shares of Parent Preferred Stock issuable upon consummation of the First Merger shall be rounded
up to the nearest thousandth.  Any fractional shares of Parent Preferred Stock that a holder of shares of Company Common Stock or Company
Notes is entitled to receive (through multiple Certificates or Book-Entry Shares or otherwise) issuable upon the conversion of shares of
Company Common Stock or Company Notes shall be aggregated together first and prior to issuing fractional shares.

(g) Any portion of the Exchange Fund that remains undistributed to the holders of Certificates or Book-Entry
Shares six (6) months after the First Effective Time shall be delivered to the Surviving Company, upon demand, and any remaining holders of
Certificates or Book-Entry Shares (except to the extent representing Excluded Shares or Dissenting Shares) shall thereafter look only to the
Surviving Company, as general creditors thereof, for payment of the First Merger Consideration, any unpaid dividends or other distributions
payable pursuant to Section 3.4(d)  (subject to abandoned property, escheat or other similar laws), without interest.

(h) None of Parent, the First Step Surviving Company, the Surviving Company, the Exchange Agent or any other
Person shall be liable to any Person in respect of shares of Parent Capital Stock, dividends or other distributions with respect thereto properly
delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law.  If any Certificates shall not have been
exchanged prior to two years after the First Effective Time (or immediately prior to such earlier date on which the related First Merger
Consideration (and all dividends or other distributions with respect to shares of Parent Capital Stock) would otherwise escheat to or become the
property of any Governmental Entity), any such First Merger Consideration (and such dividends, distributions and cash) in respect thereof shall,
to the extent permitted by applicable Law, become the property of the Surviving Company, free and clear of all claims or interest of any Person
previously entitled thereto.

(i) The Exchange Agent shall invest any cash included in the Exchange Fund as directed by Parent on a daily
basis.  Any interest and other income resulting from such investments shall be paid to Parent.

(j) If any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit, in form and
substance reasonably acceptable to Parent, of that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by
Parent or the Exchange Agent, the posting by such Person of a bond in such amount as Parent or the Exchange Agent may determine is
reasonably necessary as indemnity against any claim that may be made against it or the First Step Surviving Company with respect to such
Certificate, the Exchange Agent will deliver in exchange for such lost, stolen or destroyed Certificate the First Merger Consideration payable in
respect thereof, any dividends or other distributions payable pursuant to Section 3.4(d).

    Section 3.5 Withholding Rights.  Parent, First Merger Sub, the First Step Surviving Company, the Surviving Company and
the Exchange Agent shall each be entitled to deduct and withhold, or cause to be deducted and withheld, from the consideration otherwise
payable to any holder of shares of Company Common Stock or otherwise pursuant to this Agreement such amounts as Parent, First Merger
Sub, the First Step Surviving Company, the Surviving Company or the Exchange Agent reasonably determines it is required to deduct and
withheld under the
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Code, or any provision of state, local or foreign Tax Law.  To the extent that amounts are so deducted and withheld and are remitted to the
applicable Taxing authority, such amounts shall be treated for all purposes of this Agreement as having been paid to the Person in respect of
whom such deduction and withholding was made.

 Section 3.6 Dissenters Rights.  Notwithstanding anything in this Agreement to the contrary, each share of the Company
Common Stock (other than Excluded Shares) outstanding immediately prior to the First Effective Time and held by a holder who is entitled to
demand and who properly demands appraisal for such shares of the Company Common Stock in accordance with Section 262 of the DGCL
(“Dissenting Shares”), shall not be converted into or be exchangeable for the right to receive a portion of the First Merger Consideration unless
and until such holder fails to perfect or withdraws or otherwise loses such holder’s right to appraisal and payment under the DGCL.  If any such
holder fails to perfect or withdraws or loses such holder’s right to appraisal, such Dissenting Shares shall thereupon be treated as if they had
been converted as of the First Effective Time into the right to receive the portion of the First Merger Consideration, if any, to which such
holder is entitled pursuant to Section 3.1(a)(i), without interest.  The Company shall give Parent (a) prompt notice of any demands received by
the Company for appraisal of any shares of the Company Common Stock issued and outstanding immediately prior to the First Effective Time,
attempted written withdrawals of such demands, and any other instruments served pursuant to the DGCL and received by the Company
relating to stockholders’ rights to appraisal with respect to the First Merger and (b) the opportunity to participate in all negotiations and
proceedings with respect to any exercise of such appraisal rights under the DGCL.  The Company shall not, except with the prior written
consent of Parent, which shall not be unreasonably withheld, conditioned or delayed, voluntarily make any payment with respect to any
demands for payment of fair value for capital stock of the Company, offer to settle or settle any such demands or approve any withdrawal of
any such demands.

Section 3.7 Reservation of Parent Common Stock. Parent shall, subject to receipt of the Parent Stockholder Approval (as
defined in Section 5.4) of the Parent Stockholder Matters (as defined in Section 6.2(a)), reserve for issuance upon conversion of the Parent
Preferred Stock 15,403,255 shares of Parent Common Stock, plus the Rounding Shares.

    ARTICLE IV
  REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in the corresponding section or subsection of the disclosure letter delivered by the Company to Parent (the
“Company Disclosure Letter” ) (it being agreed that the disclosure of any information in a particular section or subsection of the Company
Disclosure Letter shall be deemed disclosure of such information with respect to any other section or subsection of this Agreement to which the
relevance of such information is readily apparent on its face), the Company represents and warrants to Parent and Merger Subs as of the
Amendment Date as follows:

    Section 4.1 Organization, Standing and Power.

(a) The Company (i) is an entity duly organized, validly existing and in good standing under the Laws of the
jurisdiction of its organization, (ii) has all requisite corporate or
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similar power and authority to own, lease and operate its properties and to carry on its business as now being conducted and (iii) is duly
qualified or licensed to do business and is in good standing in each jurisdiction in which the nature of its business or the ownership, leasing or
operation of its properties makes such qualification or licensing necessary, except in the case of clause (iii), where the failure to be so qualified
or licensed or in good standing, individually or in the aggregate, would not reasonably be expected to have a Material Adverse Effect.  For
purposes of this Agreement, “Material Adverse Effect” means any event, change, circumstance, occurrence, effect or state of facts that (A) is or
would reasonably be expected to be materially adverse to the business, assets, liabilities, financial condition, results of operations of the
Company, taken as a whole, or (B) materially impairs the ability of the Company to consummate, the Merger or any of the other transactions
contemplated by this Agreement; provided, however, that in the case of clause (A) only, Material Adverse Effect shall not include any event,
change, circumstance, occurrence, effect or state of facts to the extent resulting from (1) changes or conditions generally affecting the industry
in which the Company operates, or the economy or the financial, debt, banking, capital, credit or securities markets, in the United States,
including effects on such industries, economy or markets resulting from any regulatory and political conditions or developments in general,
(2) the outbreak or escalation of war, armed hostilities, acts of terrorism or any natural disasters, acts of God or comparable events, epidemic,
pandemic or disease outbreak (including the COVID-19 virus) or any worsening of the foregoing, or any declaration of martial law, quarantine
or similar directive, policy or guidance or Law or other action by any Governmental Entity in response thereto, (3) changes in, or compliance
with or action taken for the purpose of complying with, any Law or GAAP, or the interpretation or enforcement thereof, (4) the public
announcement of this Agreement or the pendency of the transactions contemplated by this Agreement, or (5) any specific action taken (or
omitted to be taken) by the Company as required by this Agreement or at the direction of or with the express written consent of Parent;
provided, that, with respect to clauses (1), (2) and (3), the impact of such event, change, circumstance, occurrence, effect or state of facts is not
disproportionately adverse to the Company, taken as a whole, as compared to other participants in the industry in which the Company operates.

(b) The Company has previously made available to Parent true and complete copies of the Company’s Amended
and Restated Certificate of Incorporation (the “Company Charter”) and Bylaws (the “Company Bylaws”), in each case as amended to the date
of this Agreement, and each as so delivered is in full force and effect.  The Company is not in violation of any provision of the Company
Charter or Company Bylaws.  Except with respect to the extent relating to the transactions contemplated by this Agreement or in draft form and
except as may be redacted to preserve a privilege (including attorney-client privilege), the Company has made available to Parent true and
complete copies of the minutes of all meetings of the Company’s stockholders, the Board of Directors of the Company (the “Company Board”)
and each committee of the Company Board held since January 1, 2020.

    Section 4.2 Capital Stock .

 (a) The authorized capital stock of the Company consists of 100,000,000 shares of Company Common Stock and
7,500,000 shares of preferred stock, par value $0.001 per share (“Company Preferred Stock”).  As of the date hereof, (i) 10,096,055 shares of
Company Common Stock (excluding treasury shares) were issued and outstanding, (ii) no shares of
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Company Common Stock were held by the Company in its treasury, (iii)  1,124,000 shares of Company Common Stock were subject to
outstanding Company Options, and (iv) no shares of Company Preferred Stock were issued and outstanding.  All outstanding shares of capital
stock of the Company are, and all shares reserved for issuance will be, when issued, duly authorized, validly issued, fully paid and
nonassessable and not subject to any preemptive rights.  Except as set forth in Section 4.2(a) of the Company Disclosure Letter and the
Company Notes described on Schedule I, the Company does not have outstanding any bonds, debentures, notes or other obligations having the
right to vote (or convertible into, or exchangeable or exercisable for, securities having the right to vote) with the stockholders of the Company
on any matter.  Except as set forth above in this Section 4.2(a), there are no outstanding (A) shares of capital stock or other voting securities or
equity interests of the Company, (B) securities of the Company convertible into or exchangeable or exercisable for shares of capital stock of
the Company or other voting securities or equity interests of the Company, (C) stock appreciation rights, “phantom” stock rights, performance
units, interests in or rights to the ownership or earnings of the Company or other equity equivalent or equity-based awards or rights,
(D) subscriptions, options, warrants, calls, commitments, Contracts or other rights to acquire from the Company, or obligations of the Company
to issue, any shares of capital stock of the Company, voting securities, equity interests or securities convertible into or exchangeable or
exercisable for capital stock or other voting securities or equity interests of the Company or rights or interests described in the preceding
clause (C), or (E) obligations of the Company to repurchase, redeem or otherwise acquire any such securities or to issue, grant, deliver or sell,
or cause to be issued, granted, delivered or sold, any such securities.  There are no stockholder agreements, voting trusts or other agreements or
understandings to which the Company is a party or of which the Company has knowledge with respect to the holding, voting, registration,
redemption, repurchase or disposition of, or that restricts the transfer of, any capital stock or other voting securities or equity interests of the
Company.

  (b) Section 4.2(b) of the Company Disclosure Letter sets forth a true and complete list of all holders, as of the
date hereof, of outstanding Company Options, and other similar rights to purchase or receive shares of Company Common Stock or similar
rights granted under the Company Equity Plans or otherwise (collectively, “Company Stock Awards”), indicating as applicable, with respect to
each Company Stock Award then outstanding, the type of award granted, the number of shares of Company Common Stock subject to such
Company Stock Award, the name of the plan under which such Company Stock Award was granted, the date of grant, exercise or purchase
price, vesting schedule, payment schedule (if different from the vesting schedule) and expiration thereof, and whether (and to what extent) the
vesting of such Company Stock Award will be accelerated or otherwise adjusted in any way or any other terms will be triggered or otherwise
adjusted in any way by the consummation of the Merger and the other transactions contemplated by this Agreement or by the termination of
employment or engagement or change in position of any holder thereof following or in connection with the Merger.  Each Company Option
intended to qualify as an “incentive stock option” under Section 422 of the Code so qualifies (without reference to the applicable $100,000
limitation) and the exercise price of each Company Option is no less than the fair market value of a share of Company Common Stock as
determined on the date of grant of such Company Option.  The Company has made available to Parent true and complete copies of all
Company Equity Plans and the forms of all award agreements evidencing outstanding Company Stock Awards.  The Company does not
sponsor, maintain or administer any employee or director stock option, stock
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purchase or equity compensation plan or arrangement other than the Company Equity Plan.  The Company is under no obligation to issue
shares of Company Common Stock pursuant to any employee or director stock option, stock purchase or equity compensation plan or
arrangement other than the Company Equity Plan.

    Section 4.3 No Subsidiaries.  The Company does not have any Subsidiaries.  The Company does not own, directly or
indirectly, any equity, membership interest, partnership interest, joint venture interest, or other equity or voting interest in, or any interest
convertible into, exercisable or exchangeable for any of the foregoing, nor is it under any current or prospective obligation to form or
participate in, provide funds to, make any loan, capital contribution, guarantee, credit enhancement or other investment in, or assume any
liability or obligation of, any Person.

     Section 4.4 Authority.

(a) The Company has all necessary corporate power and authority to execute, deliver and perform its obligations
under this Agreement and to consummate the transactions contemplated hereby.  The execution, delivery and performance of this Agreement
by the Company and the consummation by the Company of the transactions contemplated hereby have been duly authorized by all necessary
corporate action on the part of the Company and no other corporate proceedings on the part of the Company are necessary to approve this
Agreement or to consummate the Merger and the other transactions contemplated hereby, subject, in the case of the consummation of the
Merger, to the Company Stockholder Approval.  This Agreement has been duly executed and delivered by the Company and, assuming the due
authorization, execution and delivery by Parent and Merger Subs, constitutes a valid and binding obligation of the Company, enforceable
against the Company in accordance with its terms (except to the extent that enforceability may be limited by applicable bankruptcy,
insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally or by general principles of
equity).

(b) The Company Board, in an action by unanimous written consent or at a meeting duly called and held at which
all directors of the Company were present, duly and unanimously adopted resolutions (i) determining that the terms of this Agreement, the
Merger and the other transactions contemplated hereby are fair to and in the best interests of the Company’s stockholders, (ii) approving and
declaring advisable this Agreement and the transactions contemplated hereby, including the Merger, (iii) directing that this Agreement be
submitted to the stockholders of the Company for adoption, and (iv) resolving to recommend that the Company’s stockholders vote in favor of
the adoption of this Agreement and the transactions contemplated hereby, including the Merger, which resolutions have not been subsequently
rescinded, modified or withdrawn in any way.

(c) The affirmative vote (or written consent) of (a) the holders of a majority of the shares of Company Common
Stock outstanding on the record date for the Company Stockholder Written Consent and entitled to vote thereon, voting as a single class, (the
“Company Stockholder Approval”), is the only vote of the holders of any class or series of the Company’s capital stock or other securities
required in connection with the consummation of the Merger.  Other than the Company Stockholder Approval, no vote of the holders of any
class or
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series of the Company’s capital stock or other securities is required in connection with the consummation of any of the transactions
contemplated hereby to be consummated by the Company other than the Merger. The Company Stockholder Written Consent became effective
upon the execution of this Agreement by the parties hereto and provided the Company Stockholder Approval. No other corporate proceedings
by the Company are necessary to authorize this Agreement or to consummate the transactions contemplated by this Agreement.

    Section 4.5 No Conflict; Consents and Approvals.

 (a) Except as set forth in Section 4.5(a) of the Company Disclosure Letter, the execution, delivery and
performance of this Agreement by the Company does not, and the consummation of the Merger and the other transactions contemplated hereby
and compliance by the Company with the provisions hereof will not, conflict with, or result in any violation or breach of, or default (with or
without notice or lapse of time, or both) under, or give rise to a right of, or result in, termination, cancellation, modification or acceleration of
any obligation or to the loss of a benefit under, or result in the creation of any pledge, claim, lien, charge, option, right of first refusal,
encumbrance or security interest of any kind or nature whatsoever (including any limitation on voting, sale, transfer or other disposition or
exercise of any other attribute of ownership) (collectively, “Liens”) in or upon any of the properties, assets or rights of the Company under, or
give rise to any increased, additional, accelerated or guaranteed rights or entitlements under, or require any consent, waiver or approval of any
Person pursuant to, any provision of (i) the Company Charter or Company Bylaws, (ii) any material bond, debenture, note, mortgage,
indenture, guarantee, license, lease, purchase or sale order or other contract, commitment, agreement, instrument, obligation, arrangement,
understanding, undertaking, permit, concession or franchise, whether oral or written (each, including all amendments thereto, a “Contract”) to
which the Company is a party or by which the Company or any of its properties or assets may be bound or (iii) subject to the governmental
filings and other matters referred to in Section 4.5(b), any federal, state, local or foreign law (including common law), statute, ordinance, rule,
code, regulation, order, judgment, injunction, decree or other legally enforceable requirement (“Law”) applicable to the Company or by which
the Company or any of its properties or assets may be bound, except as, in the case of clauses (ii) and (iii), as individually or in the aggregate,
has not had and would not reasonably be expected to have a Material Adverse Effect.

 (b) No consent, approval, order or authorization of, or registration, declaration, filing with or notice to, any
federal, state, local or foreign government or subdivision thereof or any other governmental, administrative, judicial, arbitral, legislative,
executive, regulatory or self-regulatory authority, instrumentality, agency, commission or body (each, a “ Governmental Entity”) is required by
or with respect to the Company in connection with the execution, delivery and performance of this Agreement by the Company or the
consummation by the Company of the Merger and the other transactions contemplated hereby or compliance with the provisions hereof, except
for (i) the filing of the First Certificate of Merger with the Delaware Secretary of State as required by the DGCL, (ii) the filing of the Second
Certificate of Merger with the Delaware Secretary of State as required by the DGCL and the DLLCA, and (iii) such other consents, approvals,
orders, authorizations, registrations, declarations, filings or notices the failure of which to be obtained or made, individually or in the aggregate,
have not had and would not reasonably be expected to have a Material Adverse Effect.
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   Section 4.6 Financial Statements.

  (a) True and complete copies of the audited balance sheet of the Company as at December 31, 2021 and
December 31, 2020, and the related audited statements of operations, statements of redeemable convertible preferred stock and stockholders’
deficit and statements of cash flows, together with all related notes and schedules thereto, accompanied by the reports thereon of the
Company’s independent auditors (collectively referred to as the “Company Financial Statements”) and the unaudited balance sheet of the
Company as at September 30, 2022, and the related unaudited statements of operations, statements of redeemable convertible preferred stock
and stockholders’ deficit and statements of cash flows, together with all related notes and schedules thereto (collectively referred to as the
“Company Interim Financial Statements”), are attached hereto as Section 4.6(a) of the Company Disclosure Letter.  Each of the Company
Financial Statements and the Company Interim Financial Statements (i) are correct and complete in all material respects and have been
prepared in accordance with the books and records of the Company; (ii) have been prepared in accordance with generally accepted accounting
principles in the United States (“GAAP” ) applied on a consistent basis throughout the periods indicated (except as may be indicated in the
notes thereto and except that the Company Interim Financial Statements may not contain footnotes and are subject to normal and recurring
year-end adjustments that would not, individually or in the aggregate, reasonably be expected to be material to the Company); and (iii) fairly
present, in all material respects, the financial position, results of operations and cash flows of the Company as at the respective dates thereof
and for the respective periods indicated therein, except as otherwise noted therein and subject, in the case of the Company Interim Financial
Statements, to normal and recurring year-end adjustments that would not, individually or in the aggregate, reasonably be expected to be
material to the Company.

 (b) Except as set forth in Section 4.6(b) of the Company Disclosure Letter and except as and to the extent accrued
or reserved against in the audited balance sheet of the Company as at December 31, 2021 (such balance sheet, together with all related notes
and schedules thereto, the “Company Balance Sheet”), the Company does not have any liability or obligation of any nature, whether accrued,
absolute, contingent or otherwise, whether or not required by GAAP to be reflected in a balance sheet, except for liabilities and obligations,
incurred in the ordinary course of business consistent with past practice since the date of the Company Balance Sheet, that would not,
individually or in the aggregate, reasonably be expected to be material to the Company.

(c) The books of account and financial records of the Company are true and correct in all material respects and
have been prepared and are maintained in accordance with sound accounting practice.

(d) The Company maintains a system of internal accounting controls designed to provide reasonable assurance
that: (i) transactions are executed in accordance with management’s general or specific authorizations, (ii) transactions are recorded as
necessary to permit preparation of the financial statements of the Company in conformity with GAAP and to maintain accountability of the
Company’s assets, (iii) access to the Company’s assets is permitted only in accordance with management’s general or specific authorization,
and (iv) the recorded accountability for the Company’s assets is compared with the existing assets at regular
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intervals and appropriate action is taken with respect to any differences.  The Company maintains internal control over financial reporting that
provides reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with GAAP.

(e) Except as set forth in Section 4.6(e) of the Company Disclosure Letter, since January 1, 2022, neither the
Company nor its independent auditors have identified (i) any significant deficiency or material weakness in the design or operation of the
system of internal accounting controls utilized by the Company, (ii) any fraud, whether or not material, that involves the Company, the
Company’s management or other employees who have a role in the preparation of financial statements or the internal accounting controls
utilized by the Company or (iii) any claim or allegation regarding any of the foregoing.

Section 4.7 RESERVED.

      Section 4.8 Absence of Certain Changes or Events.  Except as set forth in Section 4.8 of the Company Disclosure Letter,
since December 31, 2021: (i) except in connection with the execution of this Agreement, the discussions, negotiations and transactions related
thereto, and the consummation of the transactions contemplated hereby, the Company has conducted its business only in the ordinary course
consistent with past practice; (ii) there has not been any change, event or development or prospective change, event or development that,
individually or in the aggregate, has had or would reasonably be expected to have a Material Adverse Effect; and (iii) the Company has not:

(a) (i) declared, set aside or paid any dividends on, or made any other distributions (whether in cash, stock or
property) in respect of, any of its capital stock or other equity interests, (ii) purchased, redeemed or otherwise acquired shares of capital stock
or other equity interests of the Company or any options, warrants, or rights to acquire any such shares or other equity interests, or (iii) split,
combined, reclassified or otherwise amended the terms of any of its capital stock or other equity interests or issued or authorized the issuance
of any other securities in respect of, in lieu of or in substitution for shares of its capital stock or other equity interests (other than the issuance of
shares of the Company Common Stock upon the exercise of Company Options, in accordance with their terms, except for acquisitions of
Company Common Stock in satisfaction by holders of Company Options of the applicable exercise price and/or withholding Taxes);

(b) amended or otherwise changed, or authorized or proposed to amend or otherwise change, its certificate of
incorporation or by-laws (or similar organizational documents);

(c) adopted or entered into a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or
reorganization; or

(d) changed its financial or Tax accounting methods, principles or practices, except insofar as may have been
required by a change in GAAP or applicable Law, or revalue any of its material assets.
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   Section 4.9 Litigation.  There is no action, suit, claim, arbitration, investigation, inquiry, grievance or other proceeding
(each, an “Action”) (or basis therefor) pending or, to the knowledge of the Company, threatened against or affecting the Company, its
properties or assets, or any present or former officer, director or employee of the Company in such individual’s capacity as such, other than any
Action that (a) does not involve an amount in controversy in excess of $100,000 and (b) does not seek material injunctive or other non-
monetary relief.  Neither the Company nor any of its properties or assets is subject to any outstanding judgment, order, injunction, rule or
decree of any Governmental Entity.  There is no Action pending or, to the knowledge of the Company, threatened seeking to prevent, hinder,
modify, delay or challenge the Merger or any of the other transactions contemplated by this Agreement.

   Section 4.10 Compliance with Laws.  The Company is in compliance in all material respects with all Laws applicable to its
business, operations, properties or assets.  The Company has not received, since January 1, 2019, a written notice or other written
communication alleging or relating to a possible material violation of any Law applicable to its business, operations, properties, assets or
Company Products (as defined below).  The Company has in effect all material permits, licenses, variances, exemptions, applications,
approvals, clearances, authorizations, registrations, formulary listings, consents, operating certificates, franchises, orders and approvals
(collectively, “Permits”) of all Governmental Entities necessary or advisable for them to own, lease or operate its properties and assets and to
carry on its businesses and operations as now conducted, and there has occurred no violation of, default (with or without notice or lapse of time
or both) under or event giving to others any right of revocation, non-renewal, adverse modification or cancellation of, with or without notice or
lapse of time or both, any such Permit, nor would any such revocation, non-renewal, adverse modification or cancellation result from the
consummation of the transactions contemplated hereby.

   Section 4.11 Health Care Regulatory Matters.

(a) The Company, and to the knowledge of the Company, each of its directors, officers, management employees,
agents (while acting in such capacity), contract manufacturers, suppliers, and distributors are in material compliance with all health care laws to
the extent applicable to the Company or any of its products or activities, including, but not limited to the following: the Federal Food, Drug &
Cosmetic Act (“FDCA”); the Public Health Service Act (42 U.S.C. § 201 et seq.), including the Clinical Laboratory Improvement
Amendments of 1988 (42 U.S.C. § 263a); the Federal Trade Commission Act (15 U.S.C. § 41 et seq.); the Controlled Substances Act (21
U.S.C. § 801 et seq.); the federal Anti-Kickback Statute (42 U.S.C. § 1320a-7b(b)); the civil monetary penalties law (42 U.S.C. § 1320a-7a);
the civil False Claims Act (31 U.S.C. § 3729 et seq.); the administrative False Claims Law (42 U.S.C. § 1320a-7b(a)); the Stark law (42 U.S.C.
§ 1395nn); the Criminal Health Care Fraud Statute (18 U.S.C. § 1347); the Health Insurance Portability and Accountability Act of 1996 (42
U.S.C. § 1320d et seq.) as amended by the Health Information Technology for Economic and Clinical Health Act (42 U.S.C. § 17921 et seq.);
the exclusion laws (42 U.S.C. § 1320a-7); Medicare (Title XVIII of the Social Security Act); Medicaid (Title XIX of the Social Security Act);
and the Patient Protection and Affordable Care Act of 2010, as amended by the Health Care and Education Reconciliation Act of 2010 (42
U.S.C. § 18001 et seq.); any regulations promulgated pursuant to such laws; and any other state, federal or ex-U.S. laws, accreditation
standards, or regulations governing the manufacturing, development, testing, labeling, advertising, marketing
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or distribution of biological products, kickbacks, patient or program charges, recordkeeping, claims process, documentation requirements,
medical necessity, referrals, the hiring of employees or acquisition of services or supplies from those who have been excluded from
government health care programs, quality, safety, privacy, security, licensure, accreditation or any other aspect of providing health  care,
clinical laboratory or diagnostic products or services, to the extent applicable to the Company (“Health Care Laws”).  To the knowledge of the
Company, there are no facts or circumstances that reasonably would be expected to give rise to any material liability under any Health Care
Laws.    

(b) The Company is not party to any material corporate integrity agreements, monitoring agreements, consent
decrees, settlement orders, or similar agreements with or imposed by any Governmental Entity.

(c) All applications, notifications, submissions, information, claims, reports and statistical analyses, and other data
and conclusions derived therefrom, utilized as the basis for or submitted in connection with any and all requests for a Permit from the U.S.
Food and Drug Administration (“FDA”) or other Governmental Entity relating to products that are regulated as medical devices or other
healthcare products under Health Care Laws, including biological candidates, compounds or products being researched, tested, stored,
developed, labeled, manufactured, packed and/or distributed by the Company (“Company Products”), including, without limitation,
investigational device exemptions, when submitted to the FDA or other Governmental Entity were true, complete and correct in all material
respects as of the date of submission and any necessary or required updates, changes, corrections or modification to such applications,
submissions, information and data have been submitted to the FDA or other Governmental Entity.  The Company does not have knowledge of
any facts or circumstances that would be reasonably likely to lead the revocation, suspension, limitation, or cancellation of a Permit required
under Health Care Laws.

(d) All preclinical studies and clinical trials conducted by or, to the knowledge of the Company, on behalf of the
Company have been, and if still pending are being, conducted in compliance with research protocols and all applicable Health Care Laws,
including, but not limited to, the FDCA and its applicable implementing regulations at 21 C.F.R. Parts 50, 54, 56, 58, 312, and 314.  No
clinical trial conducted by or on behalf of the Company has been conducted using any clinical investigators who have been disqualified.  No
clinical trial conducted by or on behalf of the Company has been terminated or suspended prior to completion, and no clinical investigator that
has participated or is participating in, or institutional review board that has or has had jurisdiction over, a clinical trial conducted by or on
behalf of the Company has placed a clinical hold order on, or otherwise terminated, delayed or suspended, such a clinical trial at a clinical
research site based on an actual or alleged lack of safety or efficacy of any Company Product or a failure to conduct such clinical trial in
compliance with applicable Health Care Laws.  

(e) All manufacturing operations conducted by or, to the knowledge of the Company, for the benefit of the
Company have been and are being conducted in material compliance with all Permits under applicable Health Care Laws, all applicable
provisions of the FDA’s current good manufacturing practice (cGMP) regulations for biological products at 21
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C.F.R. Parts 600 and 610 and all comparable foreign regulatory requirements of any Governmental Entity.

(f) The Company has not received any written communication that relates to an alleged violation or non-
compliance with any Health Care Laws, including any written notification of any pending or, to the knowledge of the Company, threatened
claim, suit, proceeding, hearing, enforcement, investigation, arbitration, import detention or refusal, FDA Warning Letter or Untitled Letter, or
any action by a Governmental Entity relating to any Health Care Laws.  All Warning Letters, Form-483 observations, or comparable findings
from other Governmental Entities listed in Section 4.11 of the Company Disclosure Letter have been resolved to the satisfaction of the
applicable Governmental Entity.  

  (g) There have been no seizures, withdrawals, recalls, detentions, or suspensions of manufacturing, testing, or
distribution relating to the Company Products required or requested by a Governmental Entity, or other notice of action relating to an alleged
lack of safety, efficacy, or regulatory compliance of the Company Products, or any adverse experiences relating to the Company Products that
have been reported to FDA or other Governmental Entity (“Safety Notices”), and, to the knowledge of the Company, there are no facts or
circumstances that reasonably would be expected to give rise to a Safety Notice.  All Safety Notices listed in Section 4.11(g) of the Company
Disclosure Letter have been resolved to the satisfaction of the applicable Governmental Entity.

(h) There are no unresolved Safety Notices, and to the knowledge the Company, there are no facts that would be
reasonably likely to result in a material Safety Notice with respect to the Company Products or a termination or suspension of developing and
testing of any of the Company Products.

(i) Neither the Company, nor, to the knowledge of the Company, any officer, employee, agent, or distributor of
the Company has made an untrue statement of a material fact or fraudulent or misleading statement to a Governmental Entity, failed to disclose
a material fact required to be disclosed to a Governmental Entity, or committed an act, made a statement, or failed to make a statement that
would reasonably be expected to provide a basis for the FDA to invoke its policy respecting “Fraud, Untrue Statements of Material Facts,
Bribery, and Illegal Gratuities” Final Policy set forth in 56 Fed. Reg. 46191 (September 10, 1991) and any amendments thereto (the “FDA
Ethics Policy”).  None of the aforementioned is or has been under investigation resulting from any allegedly untrue, fraudulent, misleading, or
false statement or omission, including data fraud, or had any action pending or threatened relating to the FDA Ethics Policy.

(j) All reports, documents, claims, Permits and notices required to be filed, maintained or furnished to the FDA or
any Governmental Entity by the Company have been so filed, maintained or furnished, except where failure to file, maintain or furnish such
reports, documents, claims, Permits or notices have not had and would not reasonably be expected to have, individually or in the aggregate, a
Material Adverse Effect.  All such reports, documents, claims, Permits and notices were true and complete in all material respects on the date
filed (or were corrected in or supplemented by a subsequent filing).
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(k) Neither the Company nor, to the knowledge of the Company, any officer, employee, agent, or distributor of
the Company has committed any act, made any statement or failed to make any statement that violates the Federal Anti-Kickback Statute, 28
U.S.C. § 1320a-7b, the Federal False Claims Act, 31 U.S.C. § 3729, other Drug or Health Laws, or any other similar federal, state, or ex-U.S.
law applicable in the jurisdictions in which the Company Products are sold or intended to be sold.

(l) Neither the Company nor, to the knowledge of the Company, any officer, employee, agent, or distributor of the
Company has been convicted of any crime or engaged in any conduct that has resulted, or would reasonably be expected to result, in debarment
under applicable Law, including, without limitation, 21 U.S.C. § 335a, or exclusion under 42 U.S.C. § 1320a-7, or any other statutory provision
or similar law applicable in other jurisdictions in which the Company Products are sold or intended to be sold.  Neither the Company nor, to the
knowledge of the Company, any officer, employee, agent or distributor of the Company, has been excluded from participation in any federal
health care program or convicted of any crime or engaged in any conduct for which such Person could be excluded from participating in any
federal health care program under Section 1128 of the Social Security Act of 1935, as amended, or any similar Health Care Law or program.

    Section 4.12 Benefit Plans.

 (a) Section 4.12(a) of the Company Disclosure Letter contains a true and complete list of each material
“employee benefit plan” (within the meaning of section 3(3) of the Employee Retirement Income Security Act of 1974, as amended
(“ERISA”), whether or not subject to ERISA), “multiemployer plans” (within the meaning of ERISA section 3(37)), and all stock purchase,
stock option, phantom stock or other equity-based plan, severance, employment, collective bargaining, change-in-control, fringe benefit, bonus,
incentive, deferred compensation, supplemental retirement, health, life, or disability insurance, dependent care and all other employee benefit
and compensation plans, agreements, programs, policies or other arrangements, whether or not subject to ERISA (including any funding
mechanism therefor now in effect or required in the future as a result of the transactions contemplated by this Agreement or otherwise),
whether formal or informal, written or oral, legally binding or not, under which any current or former employee, director or consultant of the
Company (or any of their dependents) has any present or future right to compensation or benefits or the Company sponsors or maintains, is
making contributions to or has any present or future liability or obligation (contingent or otherwise) or with respect to which it is otherwise
bound.  All such plans, agreements, programs, policies and arrangements shall be collectively referred to as the “Company Plans.”   The
Company has provided or made available to Parent a current, accurate and complete copy of each material Company Plan, or if such Company
Plan is not in written form, a written summary of all of the material terms of such Company Plan.  With respect to each Company Plan, the
Company has furnished or made available to Parent a current, accurate and complete copy of, to the extent applicable: (i) any related trust
agreement or other funding instrument, (ii) the most recent determination letter of the Internal Revenue Service (the “IRS”), (iii) any summary
plan description, summary of material modifications, and other similar material written communications (or a written description of any
material oral communications) to the employees of the Company concerning the extent of the benefits provided under a
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Company Plan, and (iv) for the three most recent years and as applicable (A) the Form 5500 and attached schedules, (B) audited financial
statements and (C) actuarial valuation reports.

(b) Neither the Company or any member of its Controlled Group (defined as any organization which is a member
of a controlled, affiliated or otherwise related group of entities within the meaning of Code Sections 414(b), (c), (m) or (o)) has ever sponsored,
maintained, contributed to or been required to contribute to or incurred any liability (contingent or otherwise) with respect to: (i) a
“multiemployer plan” (within the meaning of ERISA section 3(37)), (ii) an “employee pension benefit plan,” within the meaning of
Section 3(2) of ERISA (“Pension Plan”) that is subject to Title IV of ERISA or Section 412 of the Code, (iii) a Pension Plan which is a
“multiple employer plan” as defined in Section 413 of the Code, or (iv) a “funded welfare plan” within the meaning of Section 419 of the
Code.

(c) With respect to the Company Plans:

(i) each Company Plan complies in all material respects with its terms and materially complies in form
and in operation with the applicable provisions of ERISA and the Code and all other applicable legal requirements;

(ii) each Company Plan intended to be qualified under Section 401(a) of the Code has received a
favorable determination, advisory and/or opinion letter, as applicable, from the IRS that it is so qualified and nothing has occurred to the
knowledge of the Company since the date of such letter that would reasonably be expected to cause the loss of the sponsor’s ability to rely
upon such letter, and nothing has occurred to the knowledge of the Company that would reasonably be expected to result in the loss of the
qualified status of such Company Plan;

(iii) there is no material Action (including any investigation, audit or other administrative proceeding)
by the Department of Labor, the Pension Benefit Guaranty Corporation (the “PBGC”), the IRS or any other Governmental Entity or by any
plan participant or beneficiary pending, or to the knowledge of the Company, threatened, relating to the Company Plans, any fiduciaries thereof
with respect to their duties to the Company Plans or the assets of any of the trusts under any of the Company Plans (other than routine claims
for benefits);

(iv) none of the Company Plans currently provides, or reflects or represents any liability to provide
post-termination or retiree welfare benefits to any person for any reason, except as may be required by Section 601, et seq. of ERISA and
Section 4980B(b) of the Code or other applicable similar law regarding health care coverage continuation (collectively “COBRA”), and none
of the Company or any members of its Controlled Group has any liability to provide post-termination or retiree welfare benefits to any person
or ever represented, promised or contracted to any employee or former employee of the Company (either individually or to Company
employees as a group) or any other person that such employee(s) or other person would be provided with post-termination or retiree welfare
benefits, except to the extent required by statute or except with respect to a contractual obligation to reimburse any premiums such person may
pay in order to obtain health coverage under COBRA;
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(v) each Company Plan is subject exclusively to United States Law; and

(vi) the execution and delivery of this Agreement and the consummation of the Merger will not, either
alone or in combination with any other event, (A) entitle any current or former employee, officer, director or consultant of the Company to
severance pay, unemployment compensation or any other similar termination payment, or (B) accelerate the time of payment or vesting, or
increase the amount of or otherwise enhance any benefit due any such employee, officer, director or consultant.

(d) The Company is not a party to any agreement, contract, arrangement or plan (including any Company Plan)
that may reasonably be expected to result, separately or in the aggregate, in connection with the transactions contemplated by this Agreement
(either alone or in combination with any other events), in the payment of any “parachute payments” within the meaning of Section 280G of the
Code.  There is no agreement, plan or other arrangement to which the Company is a party or by which the Company is otherwise bound to
compensate any person in respect of Taxes or other liabilities incurred with respect to Section 409A or 4999 of the Code.

(e) Each Company Plan that is a “nonqualified deferred compensation plan” within the meaning of Section 409A
of the Code (or any comparable or similar provision of state, local, or foreign Law) complies in both form and operation in all material respects
with the requirements of Section 409A of the Code (or any comparable or similar provision of state, local, or foreign Law) and all applicable
IRS guidance issued with respect thereto (and has so complied for the entire period during which Section 409A of the Code has applied to such
Company Plan) so that no amount paid or payable pursuant to any such Company Plan is subject to any additional Tax or interest under Section
409A of the Code (or any comparable or similar provision of state, local, or foreign Law).

   Section 4.13 Labor and Employment Matters.

  (a) The Company is and for the past three (3) years has been in compliance in all material respects with all
applicable Laws relating to labor and employment, including those relating to employment practices, terms and conditions of employment,
collective bargaining, disability, immigration, health and safety, wages, hours and benefits, non-discrimination in employment, workers’
compensation, the collection and payment of withholding and/or payroll Taxes and similar Taxes, unemployment compensation, equal
employment opportunity, discrimination, harassment, employee and contractor classification, information privacy and security, and
continuation coverage with respect to group health plans.  During the preceding three years, there has not been, and as of the date of this
Agreement there is not pending or, to the knowledge of the Company, threatened, any labor dispute, work stoppage, labor strike or lockout
against the Company by employees.

(b) No employee of the Company is covered by an effective or pending collective bargaining agreement or similar
labor agreement.  To the knowledge of the Company, there has not been any activity on behalf of any labo r union, labor organization or similar
employee group to organize any employees of the Company.  There are no (i) unfair labor practice charges or complaints against the Company
pending before the National Labor Relations
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Board or any other labor relations tribunal or authority and to the knowledge of the Company, no such representations, claims or petitions are
threatened, (ii) representation claims or petitions pending before the National Labor Relations Board or any other labor relations tribunal or
authority or (iii) grievances or pending arbitration proceedings against the Company that arose out of or under any collective bargaining
agreement.

(c) No current employee or officer of the Company has given the Company written notice that such employee or
officer intends to terminate his or her employment relationship with the Company in connection with or as a result of the transactions
contemplated hereby.

(d) During the preceding three (3) years, (i) the Company has not effectuated a “plant closing” (as defined in the
Worker Adjustment Retraining and Notification Act of 1988, as amended (the “WARN Act”)) affecting any site of employment or one or more
facilities or operating units within any site of employment or facility, (ii) there has not occurred a “mass layoff” (as defined in the WARN Act)
in connection with the Company affecting any site of employment or one or more facilities or operating units within any site of employment or
facility and (iii) the Company has not engaged in layoffs or employment terminations sufficient in number to trigger application of any similar
state, local or foreign law.  The Company currently properly classifies and for the past three (3) years has properly classified its employees as
exempt or non-exempt in accordance with applicable overtime laws, and no person treated as an independent contractor or consultant by the
Company within the past three (3) years should have been properly classified as an employee under applicable law.

 (e) There are no Actions against the Company pending, or to the Company’s knowledge, threatened to be brought
or filed, in connection with the employment or engagement of any current or former employee, officer, consultant or other service provider of
the Company, including, without limitation, any claim relating to employment discrimination, harassment, retaliation, equal pay, employment
classification or any other employment related matter arising under applicable Laws, except where such action would not, individually or in the
aggregate, result in the Company incurring a material liability.

 (f) The execution of this Agreement and the consummation of the transactions set forth in or contemplated by this
Agreement will not result in any breach or violation of, or cause any payment to be made under, any applicable Laws respecting labor and
employment or any collective bargaining agreement to which the Company is a party.

(g) During the preceding three (3) years, (i) no allegations of workplace sexual harassment, discrimination or
other misconduct have been made, initiated, filed or, to the knowledge of the Company, threatened against the Company or any of its
respective current or former directors, officers or senior level management employees, (ii) to the knowledge of the Company, no incidents of
any such workplace sexual harassment, discrimination or other misconduct have occurred, and (iii) the Company has not entered into any
settlement agreement related to allegations of sexual harassment, discrimination or other misconduct by any of their directors, officers or
employees described in clause (i) hereof or any independent contractor.

(h) The Company is and has at all relevant times been in material compliance with (i) COVID-19 related Laws,
standards, regulations, orders and guidance (including without
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limitation relating to business reopening), including those issued and enforced by the Occupational Safety and Health Administration, the
Centers for Disease Control, the Equal Employment Opportunity Commission, and any other Governmental Entity; and (ii) the Families First
Coronavirus Response Act (including with respect to eligibility for tax credits under such Act) and any other applicable COVID-19 related
leave Law, whether state, local or otherwise.

 Section 4.14 Environmental Matters.

(a) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a
Material Adverse Effect, (i) the Company has conducted their respective businesses in compliance in all material respect with all, and have not
materially violated any, applicable Environmental Laws; (ii) the Company has obtained all Permits of all Governmental Entities and any other
Person that are required under any Environmental Law; (iii) there has been no release of any Hazardous Substance by the Company or, to the
knowledge of the Company, any other Person in any manner that has given or would reasonably be expected to give rise to any remedial or
investigative obligation, corrective action requirement or liability of the Company under applicable Environmental Laws; (iv) the Company has
not received any claims, notices, demand letters or requests for information (except for such claims, notices, demand letters or requests for
information the subject matter of which has been resolved prior to the date of this Agreement) from any federal, state, local, foreign or
provincial Governmental Entity or any other Person asserting that the Company is in material violation of, or materially liable under, any
Environmental Law; (v) no Hazardous Substance has been disposed of, arranged to be disposed of, released or transported in violation of any
applicable Environmental Law, or in a manner that has given rise to, or that would reasonably be expected to give rise to, any material liability
under any Environmental Law, in each case, on, at, under or from any current or former properties or facilities owned or operated by the
Company or as a result of any operations or activities of the Company at any location and, to the knowledge of the Company, Hazardous
Substances are not otherwise present at or about any such properties or facilities in amount or condition that has resulted in or would reasonably
be expected to result in liability to the Company under any Environmental Law; and (vi) neither the Company nor any of its respective
properties or facilities are subject to, or, to the knowledge of the Company, are threatened to become subject to, any liabilities relating to any
suit, settlement, court order, administrative order, regulatory requirement, judgment or claim asserted or arising under any Environmental Law
or any agreement relating to environmental liabilities.

(b) As used herein, “Environmental Law” means any Law relating to (i) the protection, preservation or restoration
of the environment (including air, surface water, groundwater, drinking water supply, surface and subsurface soils and strata, wetlands, plant
and animal life or any other natural resource) or (ii) the exposure to, or the use, storage, recycling, treatment, generation, transportation,
processing, handling, labeling, production, release or disposal of Hazardous Substances.

(c) As used herein, “Hazardous Substance” means any substance listed, defined, designated, classified or regulated
as a waste, pollutant or contaminant or as hazardous, toxic, radioactive or dangerous or any other term of similar import under any
Environmental Law, including but not limited to petroleum.
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      Section 4.15 Taxes. 

 (a) The Company has (i) filed all income and other material Tax Returns required to be filed by or on behalf of it
(taking into account any applicable extensions thereof) and all such Tax Returns are true, accurate and complete in all material respects; and
(ii) paid in full (or caused to be timely paid in full) all material Taxes that are required to be p aid by or with respect to it, whether or not such
Taxes were shown as due on such Tax Returns.

 (b) All material Taxes not yet due and payable by the Company as of the date of the Company Balance Sheet
have been, in all respects, properly accrued in accordance with GAAP on the Company Financial Statements, and such Company Financial
Statements reflect an adequate reserve (in accordance with GAAP) for all material Taxes accrued but unpaid by the Company through the date
of such financial statements.  Since th e date of the Company Financial Statements, the Company has not incurred, individually or in the
aggregate, any liability for Taxes outside the ordinary course of business consistent with past practice.

 (c)  The Company has not executed any waiver of any statute of limitations on, or extended the period for the
assessment or collection of, any amount of Tax, in each case that has not since expired.

 (d) No material audits or other investigations, proceedings, claims, assessments or examinations by any
Governmental Entity (each, a “Tax Action ”) with respect to Taxes or any Tax Return of the Company are presently in progress or have been
asserted, threatened or proposed in writing and to the knowledge of the Company, no such Tax Action is being contemplated.  No deficiencies
or claims for a material amount of Taxes have been claimed, proposed, assessed or asserted in writing against the Company by a Governmental
Entity, other than any such claim, proposal, assessment or assertion that has been satisfied by payment in full, settled or withdrawn.

 (e)  Subject to exceptions as would not be material, the Company has timely withheld all Taxes required to have
been withheld from payments made (or deemed made) to its employees, independent contractors, creditors, shareholders and other third parties
and, to the extent required, such Taxes have been timely paid to the relevant Governmental Entity.

 (f)  The Company has not engaged in a “reportable transaction” as set forth in Treasury Regulations § 1.6011-
4(b).

 (g) The Company (i) is not a party to or bound by, or has any liability pursuant to, any Tax sharing, allocation,
indemnification or similar agreement or obligation, other than any such agreement or obligation which is a customary commercial agreement
obligation entered into in the ordinary course of business with vendors, lessors, lenders or the like the primary purpose of which is unrelated to
Taxes (each, an “Ordinary Course Agreement” ); (ii) is or has been a member of a group (other than a group the common parent of which is the
Company) filing a consolidated, combined, affiliated, unitary or similar income Tax Return; (iii) has any liability for the Taxes of any Person
(other than the Company) pursuant to Treasury Regulations § 1.1502-6 (or any similar provision of state, local or non-United States Law) as a
transferee or successor, by Contract or otherwise by operation of Law; or (iv) is or has been
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 treated as a resident for any income Tax purpose, or as subject to Tax by virtue of having a permanent establishment, an office or fixed place
of business, in any country other than the country in which it was or is organized.

 (h)  No private letter rulings, technical advice memoranda, or similar material agreements or rulings have been
requested, entered into or issued by any taxing authority with respect to the Company which rulings remain in effect.

 (i)  The Company will not be required to include any item of income in, or exclude any item of deduction from,
taxable income for any taxable period (or portion thereof) ending after the Closing Date as a result of (i) a change in, or use of improper,
method of accounting requested or initiated on or prior to the Closing Date, (ii) a “closing agreement” as described in Section 7121 of the Code
(or any similar provision of Law) executed on or prior to the Closing Date, (iii) an installment sale or open transaction disposition made on or
prior to the Closing Date, (iv) any prepaid amount received or deferred revenue accrued on or prior to the Closing Date, other than in respect of
such amounts reflected in the Company Balance Sheet, or received in the ordinary course of business since the date of the Company Balance
Sheet, (v) to the Company’s knowledge, an intercompany transaction or excess loss amount described in Treasury Regulations under Section
1502 of the Code (or any corresponding or similar provision of state, local or foreign income Tax Law) or (vi) an election under Section 965 of
the Code, or (vii) the application of Sections 951 or 951A of the Code with respect to income earned or recognized or payments received prior
to the Closing.

(j) No non-U.S. Subsidiary of the Company (i) has recognized or is expected to recognize any material amount of
“subpart F income” as defined in Section 952 of the Code, or (ii) has recognized or is expected to recognize any material amount of income
under Section 951A of the Code. No non-U.S. Subsidiary of the Company has recognized or is expected to recognize any material amount of
income from the ownership or sale of any “United States real property interest” within the meaning of Section 897 of the Code.

 (k)  There are no liens for Taxes upon any of the assets of the Company other than Liens described in clause (i) of
the definition of Permitted Liens.

(l) The Company has not distributed stock of another Person or has had its stock distributed by another Person, in
a transaction (or series of transactions) that was purported or intended to be governed in whole or in part by Sections 355 or 361 of the Code.

 (m)  The Company has not been a United States real property holding corporation, as defined in Section 897(c)(2)
of the Code during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code.

(n) No material claim has been made in writing by any Governmental Entity in a jurisdiction where the Company
does not currently file or has filed a Tax Return that the Company is or may be subject to taxation by such jurisdiction.

(o) There are no outstanding shares of company stock issued in connection with the performance of services
(within the meaning of Section 83 of the Code) that immediately prior to the First Effective Time are subject to a substantial risk of forfeiture
(as
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such terms are defined in Section 83 of the Code) or for which a valid election under Section 83(b) of the Code has not been made.

(p) To the Company’s knowledge, the Company has not been, is not, and immediately prior to the First Effective
Time will not be, treated as an “investment company” within the meaning of Section 368(a)(2)(F) of the Code.

(q) The Company has not taken any action (or agreed to take any action) nor does it know of any fact or
circumstance that could reasonably be expected to prevent or impede the Merger from qualifying as a transaction qualifying for the Intended
Tax Treatment.

For purposes of this Section 4.15, where the context permits, each reference to the Company shall include a reference to any person
for whose Taxes the Company is liable under applicable Law.

     Section 4.16 Contracts.

(a) As of the date of this Agreement, there are no contracts that would constitute a “material contract” (as such
term is defined in Item 601(b)(10) of Regulation S‑K under the Securities Act of 1933 (“Securities Act”)), with respect to the Company
(assuming the Company was subject to the requirements of the Securities Exchange Act of 1934 (“Exchange Act”)), other than those contracts
identified in Section 4.16 of the Company Disclosure Letter, which, for the avoidance of doubt, shall exclude any Company Plans (all such
contracts, “Material Contracts”).

(b) (i) Each Material Contract is valid and binding on the Company and to the knowledge of the Company, each
other party thereto, and is in full force and effect and enforceable in accordance with its terms; (ii) the Company, and, to the knowledge of the
Company, each other party thereto, has performed all material obligations required to be performed by it under each Material Contract; and
(iii) there is no material default under any Material Contract by the Company or, to the knowledge of the Company, any other party thereto, and
no event or condition has occurred that constitutes, or, after notice or lapse of time or both, would constitute, a material default on the part of
the Company or, to the knowledge of the Company, any other party thereto under any such Material Contract, nor has the Company received
any notice of any such material default, event or condition.  The Company has made available to Parent true and complete copies of all
Material Contracts, including all amendments thereto.

    Section 4.17 Insurance.  The Company is covered by valid and currently effective insurance policies issued in favor of the
Company that are customary and adequate for companies of similar size in the industry and locations in which the Company operates.  Section
4.17 of the Company Disclosure Letter sets forth, as of the date hereof, a true and complete list of all material insurance policies issued in favor
of the Company, or pursuant to which the Company is a named insured or otherwise a beneficiary, as well as any historic incurrence-based
policies still in force.  With respect to each such insurance policy, (a) such policy is in full force and effect and all premiums due thereon have
been paid, (b) the Company is not in breach or default, and has not taken any action or failed to take any action which (with or without notice or
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lapse of time, or both) would constitute such a breach or default, or would permit termination or modification of, any such policy and (c) to the
knowledge of the Company, no insurer issuing any such policy has been declared insolvent or placed in receivership, conservatorship or
liquidation.  No notice of cancellation or termination has been received with respect to any such policy, nor, to the knowledge of the Company,
will any such cancellation or termination result from the consummation of the transactions contemplated hereby.

     Section 4.18 Properties.

(a) The Company has good and valid title to, or in the case of leased property and leased tangible assets, a valid
leasehold interest in, all of its real properties and tangible assets that are necessary for the Company to conduct its business as currently
conducted, free and clear of all Liens other than (i) Liens for current Taxes and assessments not yet past due or the amount or validity of which
is being contested in good faith by appropriate proceedings, (ii) mechanics’, workmen’s, repairmen’s, warehousemen’s and carriers’ Liens
arising in the ordinary course of business of the Company consistent with past practice and (iii) any such matters of record, Liens and other
imperfections of title that do not, individually or in the aggregate, materially impair the continued ownership, use and operation of the assets to
which they relate in the business of the Company as currently conducted (“Permitted Liens”).  Except as has not had and would not reasonably
be expected to have, individually or in the aggregate, a Material Adverse Effect on the Company, the tangible personal property currently used
in the operation of the business of the Company is in good working order (reasonable wear and tear excepted).

(b) The Company has complied in all material respects with the terms of all leases to which it is a party, and all
such leases are in full force and effect, except for any such noncompliance or failure to be in full force and effect that, individually or in the
aggregate, has not had and would not reasonably be expected to have a Material Adverse Effect.  The Company enjoys peaceful and
undisturbed possession under all such leases, except for any such failure to do so that, individually or in the aggregate, has not had and would
not reasonably be expected to have a Material Adverse Effect.

 (c) Section 4.18(c) of the Company Disclosure Letter sets forth a true and complete list of (i) all real property
owned by the Company and (ii) all real property leased for the benefit of the Company.

(d) This Section 4.18 does not relate to intellectual property, which is the subject of Section 4.19.

     Section 4.19 Intellectual Property.  

 (a) Section 4.19(a) of the Company Disclosure Letter sets forth a true and complete list of all (i) material patents
and patent applications; (ii) material trademark registrations and applications; and (iii) material copyright registrations and applications, in each
case owned by the Company (collectively, “Company Registered IP”) and a true and complete list of all domain names owned or exclusively
licensed by the Company.  Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Material
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Adverse Effect (A) all of the Company Registered IP is subsisting and, in the case of any Company Registered IP that is registered or issued
and to the knowledge of the Company, valid and enforceable, (B) no Company Registered IP is involved in any interference, reissue,
derivation, reexamination, opposition, cancellation or similar proceeding and, to the knowledge of the Company, no such action is threatened
with respect to any of the Company Registered IP and (C) the Company owns exclusively, free and clear of any and all Liens (other than
Permitted Liens), all Company Owned IP, including all Intellectual Property created on behalf of the Company by employees or independent
contractors.

 (b) Section 4.19(b)  of the Company Disclosure Letter accurately identifies (i) all contracts pursuant to which any
Company Registered IP are licensed to the Company (other than (A) any non-customized software that (1) is so licensed solely in executable or
object code form pursuant to a nonexclusive, internal use software license and other Intellectual Property associated with such software and (2)
is not incorporated into, or material to the development, manufacturing, or distribution of, any of the Company’s products or services, (B) any
Intellectual Property licensed on a nonexclusive basis ancillary to the purchase or use of equipment, reagents or other materials, (C) any
confidential information provided under confidentiality agreements and (D) agreements between Company and its employees in Company’s
standard form thereof), (ii) the corresponding Company contract pursuant to which such Company Registered IP are licensed to the Company
and (iii) whether the license or licenses granted to the Company are exclusive or nonexclusive.

 (c) Section 4.19(c)  of the Company Disclosure Letter accurately identifies each Company contract pursuant to
which any Person has been granted any license or covenant not to sue under, or otherwise has received or acquired any right (whether or not
currently exercisable) or interest in, any Company Registered IP (other than (i) any confidential information provided under confidentiality
agreements and (ii) any Company Registered IP nonexclusively licensed to academic collaborators, suppliers or service providers for the sole
purpose of enabling such academic collaborator, supplier or service providers to provide services for Company’s benefit).

(d) To the knowledge of Company, the Company Registered IP constitutes all Intellectual Property necessary for
Company to conduct its business as currently conducted; provided, however, that the foregoing representation is not a representation with
respect to non-infringement of Intellectual Property.

(e) The Company has taken commercially reasonable measures to maintain the confidentiality of all information
that constitutes or constituted a material Trade Secret of the Company, including requiring all Persons  having access thereto to execute written
non-disclosure agreements or other binding obligations to maintain confidentiality of such information.

(f) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a
Material Adverse Effect, (i) to the knowledge of the Company, the conduct of the businesses of the Company, including the manufacture,
marketing, offering for sale, sale, importation, use or intended use or other disposal of any product as currently sold or under development by
Company, has not infringed, misappropriated or diluted, and does not infringe, misappropriate or dilute, any Intellectual Property of any
Person, (ii) the Company has
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not received any written notice or claim asserting or suggesting that any such infringement, misappropriation, or dilution is or may be occurring
or has or may have occurred and (iii) to the knowledge of the Company, no Person is infringing, misappropriating, or diluting in any material
respect any Company Registered IP.

(g) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a
Material Adverse Effect, (i) the Company has taken commercially reasonable steps to protect the confidentiality and security of the computer
and information technology systems used by the Company (the “IT Systems”) and the information and transactions stored or contained therein
or transmitted thereby, (ii) to the knowledge of the Company, during the past two (2) years, there has been no unauthorized or improper use,
loss, access, transmittal, modification or corruption of any such information or data and (iii) during the past two (2) years, there have been no
material failures, crashes, viruses, security breaches (including any unauthorized access to any personally identifiable information), affecting
the IT Systems.

(h) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a
Material Adverse Effect, (i) to the knowledge of the Company, the Company has at  all times complied in all material respects with all
applicable Laws relating to privacy, data protection, and the collection, retention, protection, and use of information that alone or in
combination with other information can be used to identify an individual (“Personal Information”) collected, used, or held for use by the
Company (collectively, “Privacy Laws”), (ii) during the past two (2) years, no claims have been asserted or, to the knowledge of the Company,
threatened in writing against the Company alleging a violation of any Person’s privacy or Personal Information, (iii) neither this Agreement nor
the consummation of the transactions contemplated hereby will breach or otherwise violate any Privacy Laws and (iv) the Company has taken
commercially reasonable steps to protect the Personal Information collected, used or held for use by the Company against loss and
unauthorized access, use, modification, disclosure or other misuse.

(i) To the knowledge of the Company, no government funding, facilities o r resources of a university, college,
other educational institution or research center or funding from third parties was used in the development of the Company Owned IP, to the
knowledge of the Company, exclusively licensed to the Company, and no Governmental Entity, university, college, other educational
institution or research center has, to the knowledge of the Company, any claim or right in or to such Intellectual Property.  

 (j) The execution, delivery and performance by the Company of this Agreement, and the consummation of the
transactions contemplated hereby, will not result in the loss of, or give rise to any right of any third party to terminate or modify any of the
Company’s rights or obligations under any agreement under which the Company grants to any Person, or any Person grants to the Company, a
license or right under or with respect to any Intellectual Property that is material to any of the businesses of the Company.

   Section 4.20 State Takeover Statutes.  As of the date hereof and at all times on or prior to the First Effective Time, the
Company Board has taken all actions so that the restrictions applicable to business combinations contained in Section 203 of the DGCL are,
and will be, inapplicable to the execution, delivery and performance of this Agreement and the timely
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consummation of the Merger and the other transactions contemplated hereby and will not restrict, impair or delay the ability of Parent or
Merger Subs, after the First Effective Time, to vote or otherwise exercise all rights as a stockholder of the Company.  No other “moratorium,”
“fair price,” “business combination,” “control share acquisition” or similar provision of any state anti-takeover Law (collectively, “Takeover
Laws”) or any similar anti-takeover provision in the Company Charter or Company Bylaws is, or at the First Effective Time will be, applicable
to this Agreement, the Merger or any of the other transactions contemplated hereby.

    Section 4.21 No Rights Plan.  There is no stockholder rights plan, “poison pill” anti-takeover plan or other similar device
in effect to which the Company is a party or is otherwise bound.

    Section 4.22 Related Party Transactions .  Since January 1, 2019 through the date of this Agreement, there have been no
transactions, agreements, arrangements or understandings between the Company, on the one hand, and the Affiliates of the Company, on the
other hand that would be required to be disclosed under Item 404 of Regulation S-K under the Securities Act (assuming the Company was
subject to the requirements of the Exchange Act), other than those transactions, agreements, arrangements or understandings identified in
Section 4.16 or Section 4.22 of the Company Disclosure Letter.

   Section 4.23 Certain Payments.  Neither the Company nor, to the knowledge of the Company, any of its respective
directors, executives, representatives, agents or employees (a) has used or is using any corporate funds for any illegal contributions, gifts,
entertainment or other unlawful expenses relating to political activity, (b) has used or is using any corporate funds for any direct or indirect
unlawful payments to any foreign or domestic governmental officials or employees, (c) has violated or is violating any provision of the Foreign
Corrupt Practices Act of 1977, the UK Bribery Act of 2010 or any other anti-bribery or anti-corruption Law (collectively, the “ Anti-Bribery
Laws”) (d) has established or maintained, or is maintaining, any unlawful fund of corporate monies or other properties, or (e) has made any
bribe, unlawful rebate, payoff, influence payment, kickback or other unlawful payment of any nature.

      Section 4.24 Brokers.  No broker, investment banker, financial advisor or other Person, other than as set forth on Section
4.24 of the Company Disclosure Letter, the fees and expenses of which will be paid by the Company, or following the First Effective Time,
Parent, is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the transactions
contemplated by this Agreement based upon arrangements made by or on behalf of the Company or any of its Affiliates.  The Company has
furnished to Parent a true and complete copy of any Contract between the Company and any Person identified on Section 4.24 of the Company
Disclosure Letter pursuant to which such Person could be entitled to any payment from the Company relating to the transactions contemplated
hereby.

Section 4.25 RESERVED.

 Section 4.26 No Other Representations and Warranties.  Except for the representations and warranties contained in Article
V, the Company acknowledges and agrees that none of Parent, Merger Subs or any other Person on behalf of Parent or Merger Subs makes any
other express or implied representation or warranty whatsoever, and specifically (but without limiting
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the generality of the foregoing) that none of Parent, its Subsidiaries or any other Person on behalf of Parent or Merger Subs makes any
representation or warranty with respect to any projections or forecasts delivered or made available to the Company or any of its Representatives
of future revenues, results of operations (or any component thereof), cash flows or financial condition (or any component thereof) of Parent
(including any such projections or forecasts made available to the Company and Representatives in certain “data rooms” or management
presentations in expectation of the transactions contemplated by this Agreement), and the Company has not relied on any such information or
any representation or warranty not set forth in Article V.

     ARTICLE V
   REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUBS

Except (a) as disclosed in the Parent SEC Documents on or prior to the date of this Agreement and that is reasonably apparent on
the face of such disclosure to be applicable to the representation and warranty set forth herein (other than any disclosures contained or
referenced therein under the captions “Risk Factors,” “Forward-Looking Statements,” “Quantitative and Qualitative Disclosures About Market
Risk,” and any other disclosures contained or referenced therein of information, factors, or risks that are predictive, cautionary, or forward-
looking in nature); or (b) as set forth in the corresponding section or subsection of the disclosure letter delivered by Parent to the Company
immediately prior to the execution of this Agreement (the “Parent Disclosure Letter” ) (it being agreed that the disclosure of any information in
a particular section or subsection of the Parent Disclosure Letter shall be deemed disclosure of such information with respect to any other
section or subsection of this Agreement to which the relevance of such information is readily apparent on its face), each of Parent and the
Merger Subs represent and warrant to the Company as follows:

    Section 5.1 Organization, Standing and Power.

(a) Each of Parent and First Merger Sub is a corporation duly organized, validly existing and in good standing
under the Laws of the jurisdiction of its incorporation and Second Merger Sub is a limited liability company duly organized, validly existing
and in good standing under the Laws of the jurisdiction of its formation.  Each of Parent, First Merger Sub and Second Merger Sub (x) has all
requisite corporate or limited liability company power and authority to own, lease and operate its properties and to carry on its business as now
being conducted and (y) is duly qualified or licensed to do business and is in good standing in each jurisdiction in which the nature of its
business or the ownership, leasing or operation of its properties makes such qualification or licensing necessary, except in the case of clause
(2), where the failure to be so qualified or licensed or in good standing, individually or in the aggregate, has not had and would not reasonably
be expected to have a Parent Material Adverse Effect.  For purposes of this Agreement, “ Parent Material Adverse Effect” means any event,
change, circumstance, occurrence, effect or state of facts that (A) is or would reasonably be expected to be materially adverse to the business,
assets, liabilities, financial condition, or results of operations of Parent and its Subsidiaries, taken as a whole, or (B) materially impairs the
ability of Parent or Merger Subs to consummate the Merger or any of the other transactions contemplated by this Agreement; provided,
however, that in the case of clause (A) only, Parent Material Adverse Effect shall not include any event, change, circumstance, occurrence,
effect or state of facts to the extent resulting from (1) changes or conditions generally affecting the
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industries in which the Parent and its Subsidiaries operate, or the economy or the financial, debt, banking, capital, credit or securities markets,
in the United States, including effects on such industries, economy or markets resulting from any regulatory and political conditions or
developments in general, (2) the outbreak or escalation of war or acts of terrorism or any natural disasters, acts of God or comparable events,
epidemic, pandemic or disease outbreak (including the COVID-19 virus) or any worsening of the foregoing, or any declaration of martial law,
quarantine or similar directive, policy or guidance or Law or other action by any Governmental Entity in response thereto, (3) changes in Law
or GAAP, or the interpretation or enforcement thereof, (4) the public announcement of this Agreement, or (5) any specific action taken (or
omitted to be taken) by the Parent at or with the express written consent of the Company; provided, that, with respect to clauses (1), (2) and
(3), the impact of such event, change, circumstance, occurrence, effect or state of facts is not disproportionately adverse to Parent and its
Subsidiaries, taken as a whole, as compared to other participants in the industries in which Parent and its Subsidiaries operate.

(b) Parent has previously made available to the Company true and complete copies of the Certificate of
Incorporation and Bylaws (or comparable organizational documents) of each of Parent and Merger Subs, and the Certificate of Incorporation
and Bylaws (or comparable organizational documents) of each other Subsidiary of Parent, in each case, as amended to the date of this
Agreement, and each as so delivered is in full force and effect.  None of Parent, First Merger Sub or Second Merger Sub is in violation of any
provision of its respective Certificate of Incorporation or Bylaws.  Except with respect to the extent relating to the transactions contemplated by
this Agreement or in draft form and except as may be redacted to preserve an privilege (including attorney-client privilege), Parent has made
available to the Company true and complete copies of the minutes of all meetings of Parent’s stockholders, the Board of Directors of Parent
(the “Parent Board”) and each committee of the Parent Board held since January 1, 2020.

    Section 5.2 Capital Stock.

 The authorized capital stock of Parent consists of 300,000,000 shares of Parent Common Stock and 10,000,000 shares of
Parent Preferred Stock. As of the Closing Date (the “Measurement Date”), (i) 2,161,288 shares of Parent Common Stock (excluding treasury
shares) were issued and outstanding, (ii) no shares of Parent Common Stock were held by Parent in its treasury, (iii) no shares of Parent
Preferred Stock were issued and outstanding, (iv) 692 shares of Parent Common Stock were reserved for issuance pursuant to Parent’s 2018
Equity Incentive Plan (of which 631 shares were subject to outstanding options to purchase shares of Parent Common Stock (the “Parent
Options” ) and 61 shares were subject to outstanding restricted stock units representing the right to receive shares of Parent Common Stock (the
“Parent Restricted Stock Units”), (v) no shares were reserved for purchase pursuant to Parent’s 2018 Employee Stock Purchase Plan, (vi) 359
shares were reserved for issuance pursuant to Parent’s 2020 Inducement Equity Incentive Plan (of which 359 shares were subject to outstanding
options to purchase shares of Parent Common Stock ), and (vii) 1,150,655 warrants to purchase Parent Common Stock (the “Parent Warrants”)
were issued and outstanding, and 1,150,655 shares of Parent Common Stock were reserved for issuance pursuant to the Parent Warrants.
Except as set forth above in this Section 5.2(a), neither Parent nor any of its Subsidiaries has outstanding any bonds, debentures, notes or other
obligations having the right to vote (or convertible into, or
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exchangeable or exercisable for, securities having the right to vote) with the stockholders of Parent or such Subsidiary on any matter.  Except
as set forth above in this Section 5.2(a) and except for changes since the close of business on the Measurement Date resulting from the exercise
of any options or warrants as described above, or from any publicly disclosed financing involving the sale of Parent Common Stock and/or
securities convertible or exercisable into shares of Parent Common Stock (any such equity financing, a “Parent Financing”), as of the
Measurement Date, there are no outstanding (A) shares of capital stock or other voting securities or equity interests of Parent, (B) securities of
Parent or any of its Subsidiaries convertible into or exchangeable or exercisable for shares of capital stock of Parent or other voting securities
or equity interests of Parent or its Subsidiaries, (C) stock appreciation rights, “phantom” stock rights, performance units, interests in or rights to
the ownership or earnings of Parent or its Subsidiaries or other equity equivalent or equity-based awards or rights, (D) subscriptions, options,
warrants, calls, commitments, Contracts or other rights to acquire from Parent or its Subsidiaries, or obligations of Parent or any of its
Subsidiaries to issue, any shares of capital stock of Parent or any of its Subsidiaries, voting securities, equity interests or securities convertible
into or exchangeable or exercisable for capital stock or other voting securities or equity interests of Parent or its Subsidiaries or rights or
interests described in the preceding clause (C), or (E) obligations of Parent or any of its Subsidiaries to repurchase, redeem or otherwise acquire
any such securities or to issue, grant, deliver or sell, or cause to be issued, granted, delivered or sold, any such securities.

(b) The authorized capital stock of First Merger Sub consists of 1,000 shares of common stock, par value $0.001
per share, of which 1,000 shares are issued and outstanding, all of which shares are beneficially owned by Parent.

(c) 100% of the membership interests of Second Merger Sub are held by Parent.

(d) The shares of Parent Capital Stock to be issued pursuant to the Merger will be duly authorized, validly issued,
fully paid and nonassessable and not subject to any preemptive rights.

(e) No “bad actor” disqualifying event described in Rule 506(d)(1)(i)-(viii) of the Securities Act (a “Disqualifying
Event”) is applicable to Parent, to Parent’s knowledge, any Covered Person, except for a Disqualifying Event as to which Rule 506(d)(2)(ii-iv)
or (d)(3) of the Securities Act is applicable, or, to Parent’s knowledge after due inquiry, Ladenburg Thalmann & Co.  “Covered Person” means,
with respect to Parent as an “issuer” for purposes of Rule 506 promulgated under the Securities Act, any person listed in the first paragraph of
Rule 506(d)(1).

  Section 5.3 Subsidiaries.  Section 5.3 of the Parent Disclosure Letter sets forth a true and complete list of each Subsidiary of
Parent, including its jurisdiction of incorporation or formation.  Each of Parent’s Subsidiaries (i) is an entity duly organized, validly existing
and in good standing under the Laws of the jurisdiction of its organization, (ii) has all requisite corporate or similar power and authority to
own, lease and operate its properties and to carry on its business as now being conducted and (iii) is duly qualified or licensed to do business
and is in good standing in each jurisdiction in which the nature of its business or the ownership, leasing or
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operation of its properties makes such qualification or licensing necessary, except in the case of clause (iii), where the failure to be so qualified
or licensed or in good standing, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent Material
Adverse Effect.  All outstanding shares of capital stock and other voting securities or equity interests of each such Subsidiary are owned,
directly or indirectly, by Parent, free and clear of all Liens other than Permitted Liens of Parent and its Subsidiaries.  Except for the capital
stock of, or other equity or voting interests in, its Subsidiaries, Parent does not own, directly or indirectly, any equity, membership interest,
partnership interest, joint venture interest, or other equity or voting interest in, or any interest convertible into, exercisable or exchangeable for
any of the foregoing, nor is it under any current or prospective obligation to form or participate in, provide funds to, make any loan, capital
contribution, guarantee, credit enhancement or other investment in, or assume any liability or obligation of, any Person.

    Section 5.4 Authority.

(a) Each of Parent, First Merger Sub and Second Merger Sub has all necessary corporate power and authority to
execute, deliver and perform its obligations under this Agreement and to consummate the Merger and the other transactions contemplated
hereby, including the issuance of the shares of Parent Preferred Stock to the holders of Company Common Stock and the Company Notes as
First Merger Consideration and the assumption of the Assumed Options (the “Parent Capital Stock Issuance”), and the issuance of Parent
Common Stock upon the conversion of Parent Preferred Stock, which issuance of Parent Common Stock is subject to the Parent Stockholder
Approval (as defined below).  The execution, delivery and performance of this Agreement by Parent and Merger Subs and the consummation
by Parent and Merger Subs of the Merger and the other transactions contemplated hereby have been duly authorized by all necessary corporate
and stockholder action on the part of Parent and Merger Subs and no other corporate proceedings on the part of Parent or Merger Subs are
necessary to approve this Agreement or to consummate the Merger and the other transactions contemplated hereby, subject to, in the case of
the Merger Conversion Proposal, the approval by at least the minimum number of voting shares of Parent Common Stock, including by proxy
holders, as required pursuant to applicable law, the Bylaws of Parent, and the rules and regulations of the NYSE American, including Sections
712 and 713 of the NYSE American Listed Company Manual (the “Parent Stockholder Approval”).  This Agreement has been duly executed
and delivered by Parent, First Merger Sub and Second Merger Sub and, assuming the due authorization, execution and delivery by the
Company, constitutes a valid and binding obligation of each of Parent, First Merger Sub and Second Merger Sub, enforceable against each of
Parent, First Merger Sub and Second Merger Sub in accordance with its terms (except to the extent that enforceability may be limited by
applicable bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally or by
general principles of equity).

(b) The Parent Board, at a meeting duly called and held at which a quorum of the directors of Parent were present,
duly adopted resolutions (i) determining that the terms of this Agreement, the Merger and the other transactions contemplated hereby are fair to
and in the best interests of Parent and its stockholders, (ii) approving and declaring advisable this Agreement and the transactions contemplated
hereby, including the Merger, (iii) resolving to recommend, upon the terms and subject to the conditions of this Agreement, that the
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stockholders of Parent vote to approve the conversion of the Parent Preferred Stock issued pursuant to this Agreement into shares of Parent
Common Stock (the “Parent Stock Issuance Conversion”) in accordance with Sections 712 and 713 of the NYSE American Listed Company
Manual, as well as the issuance of Parent Common Stock underlying the Assumed Options (provided, with respect to the Assumed Options,
NYSE American rules so require) (the “Merger Conversion Proposal”), which resolutions have not been subsequently rescinded, modified or
withdrawn in any way.  

(c) The Parent Stockholder Approval is the only vote of the holders of any class or series of the Parent Common
Stock or other securities required in connection with the consummation of the Merger and the other transactions contemplated hereby,
including the Merger Conversion Proposal.  Other than the Parent Stockholder Approval, no vote of the holders of any class or series of Parent
Common Stock or other securities is required in connection with the consummation of any of the transactions contemplated hereby to be
consummated by Parent.

    Section 5.5 No Conflict; Consents and Approvals.

(a) Other than obtaining the Parent Stockholder Approval prior to the Parent Stock Issuance Conversion, the filing
of the Certificate of Merger required by the DGCL and the filing of the Certificate of Designation, the execution, delivery and performance of
this Agreement by each of Parent, First Merger Sub and Second Merger Sub does not, and the consummation of the Merger and the other
transactions contemplated hereby and compliance by each of Parent and Merger Subs with the provisions hereof will not, conflict with, or
result in any violation or breach of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of, or result in,
termination, cancellation, modification or acceleration of any obligation or to the loss of a benefit under, or result in the creation of any Lien in
or upon any of the properties, assets or rights of Parent or Merger Subs under, or give rise to any increased, additional, accelerated or
guaranteed rights or entitlements under, or require any consent, waiver or approval of any Person pursuant to, any provision of (i) the
Certificate of Incorporation or Bylaws of Parent or First Merger Sub, (ii) the Certificate of Formation or limited liability company agreement of
Second Merger Sub, (iii) any material Contract to which Parent, First Merger Sub or Second Merger Sub is a party by which Parent, First
Merger Sub, Second Merger Sub or any of their respective properties or assets may be bound, or (iv) subject to the governmental filings and
other matters referred to in Section 4.4, any material Law or any rule or regulation of NYSE American applicable to Parent or Merger Subs or
by which Parent, Merger Subs or any of their respective properties or assets may be bound, except as, in the case of clauses (ii) and (iii), as
individually or in the aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse Effect.

(b) Other than obtaining the Parent Stockholder Approval prior to the Parent Stock Issuance Conversion, no
consent, approval, order or authorization of, or registration, declaration, filing with or notice to, any Governmental Entity is required by or with
respect to Parent or Merger Subs in connection with the execution, delivery and performance of this Agreement by Parent or Merger Subs or
the consummation by Parent or Merger Subs of the Merger and the other transactions contemplated hereby or compliance with the provisions
hereof, except for (i) the filing with the SEC of such reports under Section 13(a) or 15(d) of the
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Exchange Act, as may be required in connection with this Agreement and the transactions contemplated hereby, (ii) such other filings and
reports as may be required pursuant to the applicable requirements of the Securities Act, the Exchange Act and any other applicable state or
federal securities, takeover and “blue sky” laws, (iii) the filing of the First Certificate of Merger with the Delaware Secretary of State as
required by the DGCL, (iv) the filing of the Second Certificate of Merger with the Delaware Secretary of State as required by the DGCL and
the DLLCA, (v) the filing of the Certificate of Designation, (vi) any approvals required by NYSE American or the Financial Industry
Regulatory Authority, other than a supplemental listing application for the shares of Parent Common Stock underlying the Assumed Options,
which has been filed with and approved by the NYSE American, and (vii) such other consents, approvals, orders, authorizations, registrations,
declarations, filings or notices the failure of which to be obtained or made, individually or in the aggregate, have not had and would not
reasonably be expected to have a Parent Material Adverse Effect.

(c) The Parent Board, the First Merger Sub board and the Second Merger Sub board have taken and will take all
actions necessary to ensure that the restrictions applicable to business combinations contained in Section 203 of the DGCL are, and will be,
inapplicable to the execution, delivery and performance of this Agreement and to the consummation of the transactions contemplated by this
Agreement.  No other state takeover statute or similar Law applies or purports to apply to the Merger, this Agreement or any of the other
transactions contemplated by this Agreement.

   Section 5.6 SEC Reports; Financial Statements.

 (a) Parent has filed with or furnished to the SEC on a timely basis true and complete copies of all forms, reports,
schedules, statements and other documents required to be filed with or furnished to the SEC by Parent since January 1, 2021 (all such
documents, together with all exhibits and schedules to the foregoing materials and all information incorporated therein by reference, the
“Parent SEC Documents”).  As of their respective filing dates (or, if amended or superseded by a filing prior to the date of this Agreement,
then on the date of such filing), the Parent SEC Documents complied in all material respects with the applicable requirements of the Securities
Act, the Exchange Act and the Sarbanes-Oxley Act of 2002 (the “ Sarbanes-Oxley Act”), as the case may be, including, in each case, the rules
and regulations promulgated thereunder, and none of the Parent SEC Documents contained any untrue statement of a material fact or omitted to
state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misleading.

 (b) The financial statements (including the related notes and schedules thereto) included (or incorporated by
reference) in the Parent SEC Documents (i) have been prepared in a manner consistent with the books and records of Parent and its
Subsidiaries, (ii) have been prepared in accordance with GAAP (except, in the case of unaudited statements, as permitted by Form 10‑Q of the
SEC) applied on a consistent basis during the periods involved (except as may be indicated in the notes thereto), (iii) comply as to form in all
material respects with applicable accounting requirements and the published rules and regulations of the SEC with respect thereto and (iv)
fairly present in all material respects the consolidated financial position of Parent and its Subsidiaries as of the dates thereof and their
respective consolidated results of
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operations and cash flows for the periods then ended (subject, in the case of unaudited statements, to normal and recurring year-end audit
adjustments that were not, or are not expected to be, material in amount), all in accordance with GAAP and the applicable rules and regulations
promulgated by the SEC.  Since January 1, 2021, Parent has not made any change in the accounting practices or policies applied in the
preparation of its financial statements, except as required by GAAP, SEC rule or p olicy or applicable Law. The books and records of Parent
and its Subsidiaries have been, and are being, maintained in all material respects in accordance with GAAP (to the extent applicable) and any
other applicable legal and accounting requirements and reflect only actual transactions.

(c) Parent has established and maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and
15d-15(e) under the Exchange Act).  Such disclosure controls and procedures are designed to ensure that information relating to Parent,
including its consolidated Subsidiaries, required to be disclosed in Parent’s periodic and current reports under the Exchange Act, is made
known to Parent’s chief executive officer and its chief financial officer by others within those entities to allow timely decisions regarding
required disclosures as required under the Exchange Act.  The chief executive officer and chief financial officer of Parent have evaluated the
effectiveness of Parent’s disclosure controls and procedures and, to the extent required by applicable Law, presented in any applicable Parent
SEC Document that is a report on Form 10‑K or Form 10‑Q, or any amendment thereto, its conclusions about the effectiveness of the
disclosure controls and procedures as of the end of the period covered by such report or amendment based on such evaluation.

 (d) Parent and its Subsidiaries have established and maintain a system of internal control over financial reporting
(as defined in Rules 13a‑15(f) and 15d‑15(f) under the Exchange Act) which is effective in providing reasonable assurance regarding the
reliability of Parent’s financial reporting and the preparation of Parent’s financial statements for external purposes in accordance with
GAAP.  Parent has disclosed, based on its most recent evaluation of Parent’s internal control over financial reporting prior to the date hereof, to
Parent’s auditors and audit committee (i) any significant deficiencies and material weaknesses in the design or operation of Parent’s internal
control over financial reporting which are reasonably likely to adversely affect Parent’s ability to record, process, summarize and report
financial information and (ii) any fraud, whether or not material, that involves management or other employees who have a significant role in
Parent’s internal control over financial reporting.  A true, correct and complete summary of any such disclosures made by management to
Parent’s auditors and audit committee since January 1, 2020 is set forth as Section 5.6(d) of Parent Disclosure Letter.

(e) Since January 1, 2021, (i) neither Parent nor any of its Subsidiaries nor, to the knowledge of the Parent, any
director, officer, employee, auditor, accountant or representative of the Parent or any of its Subsidiaries has received or otherwise had or
obtained knowledge of any material complaint, allegation, assertion or claim, whether written or oral, regarding the accounting or auditing
practices, procedures, methodologies or methods of Parent or any of its Subsidiaries or their respective internal accounting controls, including
any material complaint, allegation, assertion or claim that Parent or any of its Subsidiaries has engaged in questionable accounting or auditing
practices and (ii) no attorney representing Parent or any of its Subsidiaries, whether or not employed by Parent or any of its Subsidiaries, has
reported evidence of a material violation of securities Laws, breach of fiduciary duty or similar violation
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by Parent or any of its Subsidiaries or any of their respective officers, directors, employees or agents to the Parent Board or any committee
thereof or to any director or officer of Parent or any of its Subsidiaries.

(f) As of the date of this Agreement, and other than with respect to comment letters received from the SEC staff to
the preliminary proxy statement filed on September 23, 2022, as amended on November 4, 2022, there are no outstanding or unresolved
comments in the comment letters received from the SEC staff with respect to the Parent SEC Documents.  To the knowledge of Parent, none of
the Parent SEC Documents other than with respect to comment letters received from the SEC staff to the preliminary proxy statement filed on
September 23, 2022, as amended on November 4, 2022, is subject to ongoing review or outstanding SEC comment or investigation.

(g) Neither Parent nor any of its Subsidiaries is a party to, or has any commitment to become a party to, any joint
venture, off balance sheet partnership or any similar Contract (including any Contract or arrangement relating to any transaction or relationship
between or among Parent and any of its Subsidiaries, on the one hand, and any unconsolidated Affiliate, including any structured finance,
special purpose or limited purpose entity or Person, on the other hand, or any “off balance sheet arrangements” (as such term is used in
Instruction 8 to Item 303(b) of Regulation S-K under the Exchange Act)), where the result, purpose or intended effect of such Contract is to
avoid disclosure of any material transaction involving, or material liabilities of, Parent or any of its Subsidiaries in Parent’s or such Subsidiary’s
published financial statements or other Parent SEC Documents.

(h) Parent is in compliance in all material respects with the provisions of the Sarbanes-Oxley Act.

(i) No Subsidiary of Parent is required to file any form, report, schedule, statement or other document with the
SEC.

(j) Parent has not been and is not currently a “shell company” as defined under either Rule 12b-2 under the
Exchange Act or Section 101(e) of the NYSE American Listed Company Manual.

(k) Parent is, and since its first date of listing on NYSE American has been, in compliance in all material respects
with the applicable current listing and governance rules and regulations of NYSE American and Parent has not received any correspondence
from NYSE American or the staff thereof relating to the delisting or maintenance of listing of the Parent Common Stock on NYSE American,
other than as set forth in Section 5.6(k) of Parent Disclosure Letter.

   Section 5.7 No Undisclosed Liabilities.  Neither Parent nor any of its Subsidiaries has any liabilities or obligations of any
nature, whether accrued, absolute, contingent or otherwise, known or unknown, whether due or to become due and whether or not required to
be recorded or reflected on a balance sheet under GAAP, except (a) to the extent accrued or reserved against in the audited consolidated
balance sheet of Parent and its Subsidiaries as at December 31, 2021 included in the Annual Report on Form 10‑K filed by Parent with the
SEC on March 24, 2022 (without giving effect to any amendment thereto filed on or after the date hereof) and (b) for liabilities and obligations
incurred in the ordinary course of business consistent with past practice since December 31, 2021 that are not material to Parent and its
Subsidiaries, taken as a whole.
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    Section 5.8 Absence of Certain Changes or Events.  Since December 31, 2021, (i) except in connection with the execution
of this Agreement and the consummation of the transactions contemplated hereby, Parent and its Subsidiaries have conducted their business
only in the ordinary course consistent with past practice; (ii) there has not been any change, event or development or prospective change, event
or development that, individually or in the aggregate, has had or would reasonably be expected to have a Parent Material Adverse Effect; and
(iii) neither Parent nor any of its Subsidiaries have:

(a) (i) declared, set aside or paid any dividends on, or made any other distributions (whether in cash, stock or
property) in respect of, any of its capital stock or other equity interests, except for dividends by a wholly-owned Subsidiary of Parent to its
parent, (ii) purchased, redeemed or otherwise acquired shares of capital stock or other equity interests of Parent or its Subsidiary or any options,
warrants, or rights to acquire any such shares or other equity interests, or (iii) split, combined, reclassified or otherwise amended the terms of
any of its capital stock or other equity interests or issued or authorized the issuance of any other securities in respect of, in lieu of or in
substitution for shares of its capital stock or other equity interests;

(b) amended or otherwise changed, or authorized or proposed to amend or otherwise changed, its certificate of
incorporation or by-laws (or similar organizational documents);

(c) adopted or entered into a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or
reorganization; or

(d) changed its financial or Tax accounting methods, principles or practices, except insofar as may have been
required by a change in GAAP or applicable Law, or revalued any of its material assets.

   Section 5.9 Litigation.  There is no Action (or basis therefor) pending or, to the knowledge of Parent, threatened against or
affecting Parent or any of its Subsidiaries, any of their respective properties or assets, or any present or former officer, director or employee of
Parent or any of its Subsidiaries in such individual’s capacity as such, other than any Action that (a) does not involve an amount in controversy
in excess of $100,000 and (b) does not seek material injunctive or other non-monetary relief.  Neither Parent nor any of its Subsidiaries nor any
of their respective properties or assets is subject to any outstanding judgment, order, injunction, rule or decree of any Governmental
Entity.  There is no Action pending or, to the knowledge of Parent, threatened seeking to prevent, hinder, modify, delay or challenge the
Merger or any of the other transactions contemplated by this Agreement.

 Section 5.10 Compliance with Law.  Parent and each of its Subsidiaries are and have been in compliance in all material
respects with all Laws applicable to their businesses, operations, properties or assets.  None of Parent or any of its Subsidiaries has received,
since January 1, 2020, a notice or other written communication alleging or relating to a possible
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material violation of any Law applicable to their businesses, operations, properties, assets or Parent Products (as defined below).  Parent and
each of its Subsidiaries have in effect all material Permits of all Governmental Entities necessary or advisable for them to own, lease or operate
their properties and assets and to carry on their businesses and operations as now conducted, and there has occurred no violation of, default
(with or without notice or lapse of time or both) under or event giving to others any right of revocation, non-renewal, adverse modification or
cancellation of, with or without notice or lapse of time or both, any such Permit, nor would any such revocation, non-renewal, adverse
modification or cancellation result from the consummation of the transactions contemplated hereby.

  Section 5.11 Health Care Regulatory Matters.  

(a) Parent, and to the knowledge of Parent, each of its directors, officers, management employees, agents (while
acting in such capacity), contract manufacturers, suppliers, and distributors are, and at all times prior hereto were, in material compliance with
all health care laws to the extent applicable to Parent or any of its products or activities, including, but not limited to the Health Care Laws, to
the extent applicable to Parent.  To the knowledge of Parent, there are no facts or circumstances that reasonably would be expected to give rise
to any material liability under any Health Care Laws.    

(b) Parent is, and has at all relevant times been, in compliance with the Corporate Integrity Agreement between
the Office of Inspector General of the Department of Health and Human Services and Parent, dated December 28, 2020 and Parent is not a
party to any other corporate integrity agreements nor is Parent a party to any monitoring agreements, consent decrees, settlement orders, or
similar agreements with or imposed by any Governmental Entity.  

(c) All applications, notifications, submissions, information, claims, reports and statistical analyses, and other data
and conclusions derived therefrom, utilized as the basis for or submitted in connection with any and all requests for a Permit from the FDA or
other Governmental Entity relating to products that are regulated as drugs, medical devices, or other healthcare products under Health Care
Laws, including medical devices, compounds or products being researched, tested, stored, developed, labeled, manufactured, packed,
marketed, sold and/or distributed by Parent or any of its Subsidiaries (“Parent Products” ), including, without limitation, investigational device
exemptions, when submitted to the FDA or other Governmental Entity were true, complete and correct in all material respects as of the date of
submission and any necessary or required updates, changes, corrections or modification to such applications, submissions, information and data
have been submitted to the FDA or other Governmental Entity.  Parent does not have knowledge of any facts or circumstances that would be
reasonably likely to lead the revocation, suspension, limitation, or cancellation of a Permit required under Health Care Laws.  

(d) All preclinical studies and clinical trials conducted by or, to the knowledge of Parent, on behalf of Parent have
been, and if still pending are being, conducted in compliance with research protocols and all applicable Health Care Laws, including, but not
limited to, the FDCA and its applicable implementing regulations at 21 C.F.R. Parts 50, 54, 56, 58, 312, 314 and 812.  No clinical trial
conducted by or on behalf of Parent has been conducted using any
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clinical investigators who have been disqualified.  No clinical trial conducted by or on behalf of the Company has been terminated or
suspended prior to completion, and no clinical investigator that has participated or is participating in, or institutional review board that has or
has had jurisdiction over, a clinical trial conducted by or on behalf of Parent has placed a clinical hold order on, or otherwise terminated,
delayed or suspended, such a clinical trial at a clinical research site based on an actual or alleged lack of safety or efficacy of any Parent
Product or a failure to conduct such clinical trial in compliance with applicable Health Care Laws.  

(e) All manufacturing operations conducted by or, to the knowledge of Parent, for the benefit of Parent have been
and are being conducted in material compliance with all Permits under applicable Health Care Laws, all applicable provisions of the FDA’s
current good manufacturing practice (cGMP) regulations at 21 C.F.R. Parts 210-211 and Parts 600 and 610 and FDA’s Quality System (QS)
regulations at 21 C.F.R. Part 820, and all comparable foreign regulatory requirements of any Governmental Entity.

(f) Parent has not received any written communication that relates to an alleged violation or non-compliance with
any Health Care Laws, including any notification of any pending or threatened claim, suit, proceeding, hearing, enforcement, investigation,
arbitration, import detention or refusal, FDA Warning Letter or Untitled Letter, or any action by a Governmental Entity relating to any Health
Care Laws.  All Warning Letters, Form-483 observations, or comparable findings from other Governmental Entities listed in Section 5.11 of
the Parent Disclosure Letter have been resolved to the satisfaction of the applicable Governmental Entity.  

 (g) There have been no seizures, withdrawals, recalls, detentions, or suspensions of manufacturing, testing, or
distribution relating to the Parent Products required or requested by a Governmental Entity, or other Safety Notices, and, to the knowledge of
Parent, there are no facts or circumstances that reasonably would be expected to give rise to a Safety Notice.  All Safety Notices listed in
Section 5.11(g) of the Parent Disclosure Letter have been resolved to the satisfaction of the applicable Governmental Entity.

(h) Except as set forth in Section 5.11(g) of the Parent Disclosure Letter, there are no unresolved Safety Notices,
and to the knowledge Parent, there are no facts that would be reasonably likely to result in a material Safety Notice with respect to the Parent
Products or a termination or suspension of developing and testing of any of the Parent Products.

(i) Neither Parent, nor, to the knowledge of Parent, any officer, employee, agent, or distributor of Parent has made
an untrue statement of a material fact or fraudulent or misleading statement to a Governmental Entity, failed to disclose a material fact required
to be disclosed to a Governmental Entity, or committed an act, made a statement, or failed to make a statement that would reasonably be
expected to provide a basis for the FDA to invoke its FDA Ethics Policy.  None of the aforementioned is or has been under investigation
resulting from any allegedly untrue, fraudulent, misleading, or false statement or omission, including data fraud, or had any action pending or
threatened relating to the FDA Ethics Policy.

(j) All reports, documents, claims, Permits and notices required to be filed, maintained or furnished to the FDA or
any Governmental Entity by Parent have been so filed,
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maintained or furnished, except where failure to file, maintain or furnish such reports, documents, claims, Permits or notices have not had and
would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  All such reports, documents, claims,
Permits and notices were true and complete in all material respects on the date filed (or were corrected in or supplemented by a subsequent
filing).

(k) Neither Parent nor, to the knowledge of Parent, any officer, employee, agent, or distributor of Parent has
committed any act, made any statement or failed to make any statement that violates the Federal Anti-Kickback Statute, 28 U.S.C. § 1320a-7b,
the Federal False Claims Act, 31 U.S.C. § 3729, other Drug or Health Laws, or any other similar federal, state, or ex-U.S. law applicable in the
jurisdictions in which the Parent Products are sold or intended to be sold.  

(l) Neither Parent nor, to the knowledge of Parent, any officer, employee, agent, or distributor of Parent has been
convicted of any crime or engaged in any conduct that has resulted, or would reasonably be expected to result, in debarment under applicable
Law, including, without limitation, 21 U.S.C. § 335a, or exclusion under 42 U.S.C. § 1320a-7, or any other statutory provision or similar law
applicable in other jurisdictions in which the Parent Products are sold or intended to be sold.  Neither Parent nor, to the knowledge of Parent,
any officer, employee, agent or distributor of Parent, has been excluded from participation in any federal health care program or convicted of
any crime or engaged in any conduct for which such Person could be excluded from participating in any federal health care program under
Section 1128 of the Social Security Act of 1935, as amended, or any similar Health Care Law or program.

   Section 5.12 Benefit Plans.

 (a) Section 5.12(a) of the Parent Disclosure Letter contains a true and complete list of each “employee benefit
plan” (within the meaning of section 3(3) of ERISA, whether or not subject to ERISA), “multiemployer plans” (within the meaning of ERISA
section 3(37)), and all stock purchase, stock option, phantom stock or other equity-based plan, severance, employment, collective bargaining,
change-in-control, fringe benefit, bonus, incentive, deferred compensation, supplemental retirement, health, life, or disability insurance,
dependent care and all other employee benefit and compensation plans, agreements, programs, policies or other arrangements, whether or not
subject to ERISA (including any funding mechanism therefor now in effect or required in the future as a result of the transactions contemplated
by this Agreement or otherwise), whether formal or informal, written or oral, legally binding or not, under which any current or former
employee, director or consultant of Parent or its Subsidiaries (or any of their dependents) has any present or future right to compensation or
benefits or Parent or its Subsidiaries sponsors or maintains, is making contributions to or has any present or future liability or obligation
(contingent or otherwise) or with respect to which it is otherwise bound.  All such plans, agreements, programs, policies and arrangements shall
be collectively referred to as the “Parent Plans.”   Parent has provided or made available to the Company a current, accurate and complete copy
of each Parent Plan, or if such Parent Plan is not in written form, a written summary of all of the material terms of such Parent Plan.  With
respect to each Parent Plan, Parent has furnished or made available to the Company a current, accurate and complete copy of, to the extent
applicable:  (i) any related trust
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agreement or other funding instrument, (ii) the most recent determination letter of the IRS, (iii) any summary plan description, summary of
material modifications, and other similar material written communications (or a written description of any material oral communications) to the
employees of Parent or its Subsidiaries concerning the extent of the benefits provided under a Parent Plan, and (iv) for the three most recent
years and as applicable (A) the Form 5500 and attached schedules, (B) audited financial statements and (C) actuarial valuation reports.

(b) Neither Parent, its Subsidiaries or any member of their Controlled Group (defined as any organization which is
a member of a controlled, affiliated or otherwise related group of entities within the meaning of Code Sections 414(b), (c), (m) or (o)) has ever
sponsored, maintained, contributed to or been required to contribute to or incurred any liability (contingent or otherwise) with respect to:  (i) a
“multiemployer plan” (within the meaning of ERISA section 3(37)), (ii) a Pension Plan that is subject to Title IV of ERISA or Section 412 of
the Code, (iii) a Pension Plan which is a “multiple employer plan” as defined in Section 413 of the Code, or (iv) a “funded welfare plan” within
the meaning of Section 419 of the Code.

(c) With respect to the Parent Plans:

(i) each Parent Plan complies in all material respects with its terms and materially complies in form and
in operation with the applicable provisions of ERISA and the Code and all other applicable legal requirements;

(ii) each Parent Plan intended to be qualified under Section 401(a) of the Code has received a favorable
determination, advisory and/or opinion letter, as applicable, from the IRS that it is so qualified and nothing has occurred to the knowledge of
the Parent since the date of such letter that would reasonably be expected to cause the loss of the sponsor’s ability to rely upon such letter, and
nothing has occurred to the knowledge of the Parent that would reasonably be expected to result in the loss of the qualified status of such
Parent Plan;

(iii) there is no material Action (including any investigation, audit or other administrative proceeding)
by the Department of Labor, the PBGC, the IRS or any other Governmental Entity or by any plan participant or beneficiary pending, or to the
knowledge of Parent, threatened, relating to the Parent Plans, any fiduciaries thereof with respect to their duties to Parent Plans or the assets of
any of the trusts under any of Parent Plans (other than routine claims for benefits) nor, to Parent’s knowledge, are there facts or circumstances
that exist that could reasonably give rise to any such actions;

(iv) none of the Parent Plans currently provides, or reflects or represents any liability to provide post-
termination or retiree welfare benefits to any person for any reason, except as may be required by COBRA, and none of Parent, its Subsidiaries
or any members of their Parent Controlled Group has any liability to provide post-termination or retiree welfare benefits to any person, except
to the extent required by statute or except with respect to a contractual obligation to reimburse any premiums such person may pay in order to
obtain health coverage under COBRA;

(v) each Parent Plan is subject exclusively to United States Law; and
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(vi) the execution and delivery of this Agreement and the consummation of the Merger will not, either
alone or in combination with any other event, (A) entitle any current or former employee, officer, director or consultant of Parent or any
Subsidiary to severance pay, unemployment compensation or any other similar termination payment, or (B) accelerate the time of payment or
vesting, or increase the amount of or otherwise enhance any benefit due any such employee, officer, director or consultant.

(d) Neither Parent nor any Subsidiary is a party to any agreement, contract, arrangement or plan (including any
Parent Plan) that may reasonably be expected to result, separately or in the aggregate, in connection with the transactions contemplated by this
Agreement (either alone or in combination with any other events), in the payment of any “parachute payments” within the meaning of
Section 280G of the Code.  There is no agreement, plan or other arrangement to which any of Parent or any Subsidiary is a party or by which
any of them is otherwise bound to compensate any person in respect of Taxes or other liabilities incurred with respect to Section 409A or 4999
of the Code.

  Section 5.13 Labor and Employment Matters.

(a) Parent and its Subsidiaries are and for the past three (3) years have been in compliance in all material respects
with all applicable Laws relating to labor and employment, including those relating to employment practices, terms and conditions of
employment, collective bargaining, disability, immigration, health and safety, wages, hours and benefits, non-discrimination in employment,
workers’ compensation, the collection and payment of withholding and/or payroll Taxes and similar Taxes, unemployment compensation,
equal employment opportunity, discrimination, harassment, employee and contractor classification, information privacy and security, and
continuation coverage with respect to group health plans.  During the preceding three years, there has not been, and as of the date of this
Agreement there is not pending or, to the knowledge of Parent, threatened, any labor dispute, work stoppage, labor strike or lockout against
Parent or any of its Subsidiaries by employees.

(b) No employee of Parent or any of its Subsidiaries is covered by an effective or pending collective bargaining
agreement or similar labor agreement.  To the knowledge of Parent, there has not been any activity on behalf of any labor union, labor
organization or similar employee group to organize any employees of Parent or any of its Subsidiaries.  There are no (i) unfair labor practice
charges or complaints against Parent or any of its Subsidiaries pending before the National Labor Relations Board or any other labor relations
tribunal or authority and to the knowledge of Parent no such representations, claims or petitions are threatened, (ii) representation claims or
petitions pending before the National Labor Relations Board or any other labor relations tribunal or authority or (iii) grievances or pending
arbitration proceedings against Parent or any of its Subsidiaries that arose out of or under any collective bargaining agreement.

(c) To the knowledge of Parent, no current key employee or officer of Parent or any of its Subsidiaries intends, or
is expected, to terminate his employment relationship with such entity in connection with or as a result of the transactions contemplated hereby.

48



 

(d) During the preceding three (3) years, (i) neither Parent nor any Subsidiary has effectuated a “plant closing” (as
defined in the WARN Act) affecting any site of employment or one or more facilities or operating units within any site of employment or
facility, (ii) there has not occurred a “mass layoff” (as defined in the WARN Act) in connection with Parent or any Subsidiary affecting any site
of employment or one or more facilities or operating units within any site of employment or facility and (iii) neither Parent nor any Subsidiary
has engaged in layoffs or employment terminations sufficient in number to trigger application of any similar state, local or foreign law.  The
Parent and its Subsidiaries currently properly classify and for the past three (3) years have properly classified its and their employees as exempt
or non-exempt in accordance with applicable overtime laws, and no person treated as an independent contractor or consultant by Parent or any
Subsidiary within the past three (3) years should have been properly classified as an employee under applicable law.

 (e) Except as set forth on Section 5.13(e) of the Parent Disclosure Letter, with respect to any current or former
employee, officer, consultant or other service provider of Parent, there are no Actions against Parent or any of its Subsidiaries pending, or to
Parent’s knowledge, threatened to be brought or filed, in connection with the employment or engagement of any current or former employee,
officer, consultant or other service provider of Parent, including, without limitation, any claim relating to employment discrimination,
harassment, retaliation, equal pay, employment classification or any other employment related matter arising under applicable Laws, except
where such action would not, individually or in the aggregate, result in Parent incurring a material liability.

 (f) Except as set forth on Section 5.13(f) of the Parent Disclosure Letter or with respect to any Parent Plan (which
subject is addressed in Section 5.12 above), the execution of this Agreement and the consummation of the transactions set forth in or
contemplated by this Agreement will not result in any breach or violation of, or cause any payment to be made under, any applicable Laws
respecting labor and employment or any collective bargaining agreement to which Parent or any of its Subsidiaries is a party.

(g) During the preceding three (3) years, (i) no allegations of workplace sexual harassment, discrimination or
other misconduct have been made, initiated, filed or, to the knowledge of Parent, threatened against Parent or any of its respective current or
former directors, officers or senior level management employees, (ii) to the knowledge of Parent, no incidents of any such workplace sexual
harassment, discrimination or other misconduct have occurred, and (iii) Parent has not entered into any settlement agreement related to
allegations of sexual harassment, discrimination or other misconduct by any of their directors, officers or employees described in clause (i)
hereof or any independent contractor.

(h) Parent and its Subsidiaries are and have at all relevant times been in compliance with (i) COVID-19 related
Laws, standards, regulations, orders and guidance (including without limitation relating to business reopening), including those issued and
enforced by the Occupational Safety and Health Administration, the Centers for Disease Control, the Equal Employment Opportunity
Commission, and any other Governmental Entity; and (ii) the Families First Coronavirus Response Act and any other applicable COVID-19
related leave Law, whether state, local or otherwise.
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  Section 5.14 Environmental Matters.

(a) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent
Material Adverse Effect, (i) Parent and each of its Subsidiaries have conducted their respective businesses in compliance with all, and have not
violated any, applicable Environmental Laws; (ii) Parent and its Subsidiaries have obtained all Permits of all Governmental Entities and any
other Person that are required under any Environmental Law; (iii) there has been no release of any Hazardous Substance by Parent or any of its
Subsidiaries or any other Person in any manner that has given or would reasonably be expected to give rise to any remedial or investigative
obligation, corrective action requirement or liability of Parent or any of its Subsidiaries under applicable Environmental Laws; (iv) neither
Parent nor any of its Subsidiaries has received any claims, notices, demand letters or requests for information (except for such claims, notices,
demand letters or requests for information the subject matter of which has been resolved prior to the date of this Agreement) from any federal,
state, local, foreign or provincial Governmental Entity or any other Person asserting that Parent or any of its Subsidiaries is in violation of, or
liable under, any Environmental Law; (v) no Hazardous Substance has been disposed of, arranged to be disposed of, released or transported in
violation of any applicable Environmental Law, or in a manner that has given rise to, or that would reasonably be expected to give rise to, any
liability under any Environmental Law, in each case, on, at, under or from any current or former properties or facilities owned or operated by
Parent or any of its Subsidiaries or as a result of any operations or activities of Parent or any of its Subsidiaries at any location and, to the
knowledge of Parent, Hazardous Substances are not otherwise present at or about any such properties or facilities in amount or condition that
has resulted in or would reasonably be expected to result in liability to Parent or any of its Subsidiaries under any Environmental Law; and
(vi) neither Parent, its Subsidiaries nor any of their respective properties or facilities are subject to, or are threatened to become subject to, any
liabilities relating to any suit, settlement, court order, administrative order, regulatory requirement, judgment or claim asserted or arising under
any Environmental Law or any agreement relating to environmental liabilities.

  Section 5.15 Taxes.

(a) Parent has (i) filed all income and other material Tax Returns required to be filed by or on behalf of it (taking
into account any applicable extensions thereof) and all such Tax Returns are true, accurate and complete in all material respects; and (ii) paid
in full (or caused to be timely paid in full) all material Taxes that are required to be paid by or with respect to it, whether or not such Taxes
were shown as due on such Tax Returns.

(b) All material Taxes not yet due and payable by Parent as of the date of the balance sheet included in the
financial statements (including the related notes and schedules thereto) included (or incorporated by reference) in the Parent SEC Documents
have been, in all respects, properly accrued in accordance with GAAP on the financial statements (including the related notes and schedules
thereto) included (or incorporated by reference) in the Parent SEC Documents, and such financial statements (including the related notes and
schedules thereto) included (or incorporated by reference) in the Parent SEC Documents reflect an adequate reserve (in accordance with
GAAP) for all material Taxes accrued but unpaid by Parent through the date of such financial statements.  Since the date of financial
statements (including the related notes
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and schedules thereto) included (or incorporated by reference) in the Parent SEC Documents, Parent has not incurred, individually or in the
aggregate, any liability for Taxes outside the ordinary course of business consistent with past practice.

(c) Parent has not executed any waiver of any statute of limitations on, or extended the period for the assessment
or collection of, any amount of Tax, in each case that has not since expired.

(d) No material Tax Action with respect to Taxes or any Tax Return of Parent are presently in progress or have
been asserted, threatened or proposed in writing and to the knowledge of Parent, no such Tax Action is being contemplated.  No deficiencies or
claims for a material amount of Taxes have been claimed, proposed, assessed or asserted in writing against Parent by a Governmental Entity,
other than any such claim, proposal, assessment or assertion that has been satisfied by payment in full, settled or withdrawn.

(e) Subject to exceptions as would not be material, the Parent has timely withheld all Taxes required to have been
withheld from payments made (or deemed made) to its employees, independent contractors, creditors, shareholders and other third parties and,
to the extent required, such Taxes have been timely paid to the relevant Governmental Entity.

(f) Parent has not engaged in a “reportable transaction” as set forth in Treasury Regulations § 1.6011-4(b).

(g) Parent (i) is not a party to or bound by, or has any liability pursuant to, any Tax sharing, allocation,
indemnification or similar agreement or obligation other than any Ordinary Course Agreement; (ii) is or has been a member of a group (other
than a group the common parent of which is Parent) filing a consolidated, combined, affiliated, unitary or similar income Tax Return; (iii) has
any liability for the Taxes of any Person (other than Parent) pursuant to Treasury Regulations § 1.1502-6 (or any similar provision of state,
local or non-United States Law) as a transferee or successor, by Contract, or otherwise by operation of Law; or (iv) is or has been treated as a
resident for any income Tax purpose, or as subject to Tax by virtue of having a permanent establishment, an office or fixed place of business, in
any country other than the country in which it was or is organized.

(h) No private letter rulings, technical advice memoranda, or similar agreements or rulings have been requested,
entered into or issued by any taxing authority with respect to Parent which rulings remain in effect.

(i) Parent will not be required to include any item of income in, or exclude any item of deduction from, taxable
income for any taxable period (or portion thereof) ending after the Closing Date as a result of (i) a change in, or use of improper, method of
accounting requested or initiated on or prior to the Closing Date, (ii) a “closing agreement” as described in Section 7121 of the Code (or any
similar provision of Law) executed on or prior to the Closing Date, (iii) an installment sale or open transaction disposition made on or prior to
the Closing Date, (iv) any prepaid amount received or deferred revenue accrued on or prior to the Closing Date, other than in respect of such
amounts reflected in the balance sheet included in the financial statements (including the related notes and schedules thereto) included (or
incorporated
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by reference) in the Parent SEC Documents, or received in the ordinary course of business since the date of such balance sheet, (v) to Parent’s
knowledge, an intercompany transaction or excess loss amount described in Treasury Regulations under Section 1502 of the Code (or any
corresponding or similar provision of state, local or foreign income Tax Law), or (vi) an election under Section 965 of the Code, or (vii) the
application of Sections 951 or 951A of the Code with respect to income earned or recognized or payments received prior to the Closing.

(j) No non-U.S. Subsidiary of the Parent (i) has recognized or is expected to recognize any material amount of
“subpart F income” as defined in Section 952 of the Code, or (ii) has recognized or is expected to recognize any material amount of income
under Section 951A of the Code. No non-U.S. Subsidiary of the Company has recognized or is expected to recognize any material amount of
income from the ownership or sale of any “United States real property interest” within the meaning of Section 897 of the Code.

(k) There are no liens for Taxes upon any of the assets of Parent other than Liens described in clause (i) of the
definition of Permitted Liens.

(l) Parent has not distributed stock of another Person or has had its stock distributed by another Person, in a
transaction (or series of transactions) that was purported or intended to be governed in whole or in part by Sections 355 or 361 of the Code.

(m) Parent has not been a United States real property holding corporation, as defined in Section 897(c)(2) of the
Code during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code.

(n) No material claim has been made in writing by any Governmental Entity in a jurisdiction where Parent does
not currently file or has filed a Tax Return that Parent is or may be subject to taxation by such jurisdiction

(o) There are no outstanding shares of company stock issued in connection with the performance of services
(within the meaning of Section 83 of the Code) that immediately prior to the First Effective Time are subject to a substantial risk of forfeiture
(as such terms are defined in Section 83 of the Code) or for which a valid election under Section 83(b) of the Code has not been made.

(p) To Parent’s knowledge, Parent has not been, is not, and immediately prior to the First Effective Time will not
be, treated as an “investment company” within the meaning of Section 368(a)(2)(F) of the Code.

(q) Parent has not taken any action nor knows of any fact or circumstance that could reasonably be expected to
prevent the Merger from qualifying as a transaction qualifying for the Intended Tax Treatment.

For purposes of this Section 5.15, where the context permits, each reference to Parent shall include a reference to any person for
whose Taxes Parent is liable under applicable law.

 Section 5.16 Contracts.
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(a) Except as set forth in the Parent SEC Documents publicly available prior to the date of this Agreement, neither
Parent nor any of its Subsidiaries is a party to or is bound by any “material contract” (as such term is defined in Item 601(b)(10) of Regulation
S-K under the Securities Act excluding, however, any Company Plans) (all such contracts, “Parent Material Contracts”).

(b) Each Parent Material Contract is valid and binding on Parent and any of its Subsidiaries to the extent such
Subsidiary is a party thereto, as applicable, and to the knowledge of Parent, each other party thereto, and is in full force and effect and
enforceable in accordance with its terms; (ii) Parent and each of its Subsidiaries, and, to the knowledge of Parent, each other party thereto, has
performed all material obligations required to be performed by it under each Parent Material Contract; and (iii) there is no material default
under any Parent Material Contract by Parent or any of its Subsidiaries or, to the knowledge of Parent, any other party thereto, and no event or
condition has occurred that constitutes, or, after notice or lapse of time or both, would constitute, a material default on the part of Parent or any
of its Subsidiaries or, to the knowledge of Parent, any other party thereto under any such Parent Material Contract, nor has Parent or any of its
Subsidiaries received any notice of any such material default, event or condition.  Parent has made available to the Company true and complete
copies of all Parent Material Contracts, including all amendments thereto.

   Section 5.17 Insurance . (a)  Each of Parent and its Subsidiaries is covered by valid and currently effective insurance
policies issued in favor of Parent or one or more of its Subsidiaries that are customary and adequate for companies of similar size in the
industries and locations in which Parent operates.  Section 5.17 of the Parent Disclosure Letter sets forth, as of the date hereof, a true and
complete list of all material insurance policies issued in favor of Parent or any of its Subsidiaries, or pursuant to which Parent or any of its
Subsidiaries is a named insured or otherwise a beneficiary, as well as any historic incurrence-based policies still in force.  With respect to each
such insurance policy, (a) such policy is in full force and effect and all premiums due thereon have been paid, (b) neither Parent nor any of its
Subsidiaries is in breach or default, and has not taken any action or failed to take any action which (with or without notice or lapse of time, or
both) would constitute such a breach or default, or would permit termination or modification of, any such policy and (c) to the knowledge of
Parent, no insurer issuing any such policy has been declared insolvent or placed in receivership, conservatorship or liquidation.  No notice of
cancellation or termination has been received with respect to any such policy, nor will any such cancellation or termination result from the
consummation of the transactions contemplated hereby.

   Section 5.18 Properties.

(a) Parent or one of its Subsidiaries has good and valid title to, or in the case of leased property and leased tangible
assets, a valid leasehold interest in, all of its real properties and tangible assets that are necessary for Parent and its Subsidiaries to conduct their
respective businesses as currently conducted, free and clear of all Liens other than Permitted Liens.  Except as has not had and would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, the tangible personal property currently
used in the operation of the business of Parent and its Subsidiaries is in good working order (reasonable wear and tear excepted).
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(b) Each of Parent and its Subsidiaries has complied with the terms of all leases to which it is a party, and all such
leases are in full force and effect, except for any such noncompliance or failure to be in full force and effect that, individually or in the
aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse Effect.  Each of Parent and its Subsidiaries
enjoys peaceful and undisturbed possession under all such leases, except for any such failure to do so that, individually or in the aggregate, has
not had and would not reasonably be expected to have a Parent Material Adverse Effect.

 (c) Section 5.18(c) of the Parent Disclosure Letter sets forth a true and complete list of (i) all real property owned
by Parent or any of its Subsidiaries and (ii) all real property leased for the benefit of Parent or any of its Subsidiaries.

(d) This Section 5.18 does not relate to intellectual property, which is the subject of Section 5.19.

  Section 5.19 Intellectual Property.

 (a) Section 5.19(a) of the Parent Disclosure Letter sets forth a true and complete list of all (i) material patents and
patent applications; (ii) material trademark registrations and applications; and (iii) material copyright registrations and applications, in each
case owned by the Parent and its Subsidiaries (collectively, “Parent Registered IP”) and a true and complete list of all domain names owned or
exclusively licensed by Parent and its Subsidiaries.  Except as, individually or in the aggregate, has not had and would not reasonably be
expected to have a Parent Material Adverse Effect (i) all of the Parent Registered IP is subsisting and, in the case of any Parent Registered IP
that is registered or issued and to the knowledge of Parent, valid and enforceable, (ii) no Parent Registered IP is involved in any interference,
reissue, derivation, reexamination, opposition, cancellation or similar proceeding and, to the knowledge of Parent, no such action is threatened
with respect to any of the Parent Registered IP and (iii) Parent or its Subsidiaries own exclusively, free and clear of any and all Liens (other
than Permitted Liens), all Parent Owned IP, including all Intellectual Property created on behalf of Parent or its Subsidiaries by employees or
independent contractors.

 (b) Parent and its Subsidiaries have taken commercially reasonable measures to maintain the confidentiality of all
information that constitutes or constituted a material Trade Secret of Parent or its Subsidiaries, including requiring all Persons having access
thereto to execute written non-disclosure agreements or other binding obligations to maintain confidentiality of such information.

(c) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent
Material Adverse Effect, (i) to the knowledge of Parent, the conduct of the businesses of Parent and its Subsidiaries, including the manufacture,
marketing, offering for sale, sale, importation, use or intended use or other disposal of any product as currently sold or under development by
Parent or its Subsidiaries, has not infringed, misappropriated or diluted, and does not infringe, misappropriate or dilute, any Intellectual
Property of any Person, (ii) neither Parent nor any of its Subsidiaries has received any written notice or claim asserting or suggesting that any
such infringement, misappropriation, or dilution is or may be occurring or has or may have occurred and (iii) to the knowledge of Parent, no
Person is infringing, misappropriating, or diluting in any material respect any Parent Registered IP.
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(d) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent
Material Adverse Effect, (i) Parent and its Subsidiaries have taken commercially reasonable steps to protect the confidentiality and security of
the computer and information technology systems used by Parent and its Subsidiaries (the “Parent IT Systems” ) and the information and
transactions stored or contained therein or transmitted thereby, (ii) to the knowledge of Parent, during the past two (2) years, there has been no
unauthorized or improper use, loss, access, transmittal, modification or corruption of any such information or data, and (iii) during the past two
(2) years, there have been no material failures, crashes, viruses, security breaches (including any unauthorized access to any personally
identifiable information), affecting the Parent IT Systems.

(e) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Parent
Material Adverse Effect, (i) to the knowledge of Parent, Parent and its Subsidiaries have at all times complied in all material respects with all
applicable Privacy Laws, (ii) during the past two (2) years, no claims have been asserted or, to the knowledge of Parent, threatened in writing
against Parent alleging a violation of any Person’s privacy or Personal Information, (iii) neither this Agreement nor the consummation of the
transactions contemplated hereby will breach or otherwise violate any Privacy Laws and (iv) Parent and its Subsidiaries have taken
commercially reasonable steps to protect the Personal Information collected, used or held for use by Parent or its subsidiaries against loss and
unauthorized access, use, modification, disclosure or other misuse.

 (f) To the knowledge of Parent, no government funding, facilities or resources of a university, college, other
educational institution or research center or funding from third parties was used in the development of the Parent Owned IP, to the knowledge
of Parent, exclusively licensed to Parent, and  no Governmental Entity, university, college, other educational institution or research center has,
to the knowledge of Parent, any claim or right in or to such Intellectual Property.  Except as set forth on Section 5.19(f) of the Parent Disclosure
Letter, the execution, delivery and performance by Parent of this Agreement, and the consummation of the transactions contemplated hereby,
will not result in the loss of, or give rise to any right of any third party to terminate or modify any of Parent’s or any Subsidiaries’ rights or
obligations under any agreement under which Parent or any of its Subsidiaries grants to any Person, or any Person grants to Parent or any of its
Subsidiaries, a license or right under or with respect to any Intellectual Property that is material to any of the businesses of Parent or any of its
Subsidiaries.

 Section 5.20 Related Party Transactions .  Since January 1, 2020 through the date of this Agreement, there have been no
transactions, agreements, arrangements or understandings between Parent or any of its Subsidiaries, on the one hand, and the Affiliates of
Parent, on the other hand (other than Parent’s Subsidiaries) that would be required to be disclosed under Item 404 of Regulation S-K under the
Securities Act and that have not been so disclosed in the Parent SEC Documents.

 Section 5.21 Certain Payments.  Neither Parent nor any of its Subsidiaries (nor, to the knowledge of the Company, any of
their respective directors, executives, representatives, agents or employees) (a) has used or is using any corporate funds for any illegal
contributions, gifts, entertainment or other unlawful expenses relating to political activity, (b) has used or is using
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any corporate funds for any direct or indirect unlawful payments to any foreign or domestic governmental officials or employees, (c) has
violated or is violating any provision of the Anti-Bribery Laws, (d) has established or maintained, or is maintaining, any unlawful fund of
corporate monies or other properties, or (e) has made any bribe, unlawful rebate, payoff, influence payment, kickback or other unlawful
payment of any nature.

     Section 5.22 Brokers.  No broker, investment banker, financial advisor or other Person, other than Ladenburg Thalmann
& Co., the fees and expenses of which will be paid by Parent, is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or
commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of
Parent.  Parent has furnished to Company a true and complete copy of any Contract between the Parent and Ladenburg Thalmann & Co.
pursuant to which Ladenburg Thalmann & Co. could be entitled to any payment from the Parent relating to the transactions contemplated
hereby.

 Section 5.23 Opinion of Financial Advisor.  Parent Board has received the opinion of Objective Valuation, LLC, dated the
date of this Agreement, to the effect that, as of such date and based upon and subject to the qualifications, limitations, assumptions and other
matters set forth therein, the First Merger Consideration (which as used in such opinion means the aggregate number of shares of Parent Capital
Stock issuable in the Merger to holders of shares of Company Common Stock and Company Notes upon the conversion of shares of Company
Common Stock and Company Notes), is fair, from a financial point of view, to Parent, a signed true and complete copy of which opinion has
been or will promptly be provided to the Company.

   Section 5.24 Merger Subs.  First Merger Sub was formed solely for the purpose of engaging in the First Merger and the
other transactions contemplated hereby and has engaged in no business other than in connection with the transactions contemplated by this
Agreement.  Second Merger Sub was formed solely for the purpose of engaging in the Second Merger and the other transactions contemplated
hereby and has engaged in no business other than in connection with the transactions contemplated by this Agreement.

 Section 5.25 State Takeover Statutes.  No Takeover Laws or any similar anti-takeover provision in the Certificate of
Incorporation or Bylaws of Parent applicable to Parent is, or at the First Effective Time will be, applicable to this Agreement, the Merger, the
Parent Capital Stock Issuance, or any of the other transactions contemplated hereby.

 Section 5.26 No Other Representations or Warranties.  Except for the representations and warranties contained in, each of
Parent, First Merger Sub and Second Merger Sub acknowledges and agrees that none Article IV of the Company or any other Person on behalf
of the Company makes any other express or implied representation or warranty whatsoever, and specifically (but without limiting the
generality of the foregoing) that none of the Company or any other Person on behalf of the Company makes any representation or warranty
with respect to any projections or forecasts delivered or made available to Parent, First Merger Sub, Second Merger Sub or any of their
respective Subsidiaries or Representatives of future revenues, results of operations (or any component thereof), cash flows or financial
condition (or any component thereof) of the Company (including any such projections or forecasts made available to Parent, First Merger Sub,
Second Merger Sub or any of their respective Subsidiaries or Representatives
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in certain “data rooms” or management presentations in expectation of the transactions contemplated by this Agreement), and none of Parent,
First Merger Sub or Second Merger Sub has relied on any such information or any representation or warranty not set forth in Article IV.

    ARTICLE VI
  COVENANTS

   Section 6.1 Proxy Statement.

(a) Promptly following the Amendment Date, Parent shall use commercially reasonable efforts to engage in
communications with the SEC regarding the amendment and/or termination and subsequent refiling of a proxy statement relating to the Parent
Stockholder Meeting to be held in connection with, among other matters (A) the Merger Conversion Proposal, with respect to the Merger and
the issuance of Parent Common Stock pursuant to the terms of this Agreement (together with any amendments thereof or supplements thereto,
the “Proxy Statement”), and (B) such other proposals as approved by Parent Board.  Parent shall use its reasonable best efforts to (i) cause the
Proxy Statement to comply with the applicable rules and regulations promulgated by the SEC and the NYSE American and (ii) respond
promptly to any comments or requests of the SEC or its staff or the NYSE American relating to the Proxy Statement and the Initial Listing
Application.

(b) Parent covenants and agrees that the Proxy Statement (and the letter to stockholders, notice of meeting and
form of proxy included therewith) will (i) comply as to form in all material respects with the requirements of applicable U.S. federal securities
laws and the DGCL, and (ii) will not contain any untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements made therein, in light of the circumstances under which they were made, not misleading.

(c) Parent shall use commercially reasonable efforts to cause the Proxy Statement to be mailed to Parent’s
stockholders as promptly as practicable after the Proxy Statement has been filed with the SEC and either (i) the SEC has indicated that it does
not intend to review the Proxy Statement or that its review of the Proxy Statement has been completed or (ii) at least ten (10) days shall have
passed since the Proxy Statement was filed with the SEC without receiving any correspondence from the SEC commenting upon, or indicating
that it intends to review, the Proxy Statement, all in compliance with applicable U.S. federal securities laws and the DGCL.  If Parent, First
Merger Sub, Second Merger Sub or the Company become aware of any event or information that, pursuant to the Securities Act or the
Exchange Act, should be disclosed in an amendment or supplement to the Proxy Statement, as the case may be, then such party, as the case
may be, shall promptly inform the other parties thereof and shall cooperate with such other parties with respect to Parent filing such
amendment or supplement with the SEC and, if appropriate, in mailing such amendment or supplement to the stockholders of the Parent.

(d) Parent shall use commercially reasonable efforts (x) to cause the shares of Parent Common Stock to be issued
pursuant to the Parent Stock Issuance Conversion, together with the Parent Common Stock underlying Assumed Options, to be approved for
listing on the NYSE American, subject to official notice of issuance, including through the filing of a
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“Additional Listing Application,” and (y) if required, to file an “Initial Listing Application,” and to receive all necessary approval for the
Merger and the other transactions contemplated by this Agreement under Section 341 of the NYSE American Company Guide (the “Guide”),
to the extent required by the NYSE American, on or before the date of the Parent Stockholder Meeting, and shall further take such
commercially reasonable actions or refrain from taking such actions as may be reasonably required to avoid a delisting action from the NYSE
American, including but not limited to any delisting pursuant to Section 1003 of the Guide.

 Section 6.2 Stockholders’ Meeting.

 (a) Parent shall take any and all additional action necessary under applicable Law to call, give notice of and hold
a meeting of the holders of Parent Common Stock to consider and vote to approve, among other matters, the Merger Conversion Proposal,
pursuant to the terms of this Agreement (the “Parent Stockholder Matters” and such meeting, the “Parent Stockholder Meeting”).  The Parent
shall use commercially reasonable efforts to cause the Parent Stockholder Meeting to be held within sixty (60) days of the Amendment
Date.  Parent shall take reasonable measures to ensure that all proxies solicited in connection with the Parent Stockholder Meeting are solicited
in compliance with all applicable Law. Notwithstanding anything to the contrary contained herein, if on the date of the Parent Stockholder
Meeting, or a date preceding the date on which the Parent Stockholder Meeting is scheduled, Parent reasonably believes that (i) it will not
receive proxies sufficient to obtain the Parent Stockholder Approval, whether or not a quorum would be present or (ii) it will not have sufficient
shares of Parent Common Stock represented (whether in person or by proxy) to constitute a quorum necessary to conduct the business of the
Parent Stockholder Meeting, Parent may postpone or adjourn, or make one or more successive postponements or adjournments of, the Parent
Stockholder Meeting as long as the date of the Parent Stockholder Meeting is not postponed or adjourned more than an aggregate of thirty (30)
days in connection with any postponements or adjournments.

(b) Parent agrees that, subject to the Parent Board’s compliance with its fiduciary duties under applicable Law, (i)
the Parent Board shall recommend that the holders of Parent Common Stock vote to approve the Parent Stockholder Matters and shall use
commercially reasonable efforts to solicit such approval within the time frame set forth in Section 6.2(a) above and (ii) the Proxy Statement
shall include a statement to the effect that the Parent Board recommends that Parent’s stockholders vote to approve the Parent Stockholder
Matters.

(c) If Parent does not obtain Parent Stockholder Approval with respect to the Parent Stockholder Matters at the
first Parent Stockholder Meeting, Parent shall use commercially reasonable efforts to call a meeting every ninety (90) days thereafter to seek
Parent Stockholder Approval with respect to the Parent Stockholder Matters until such Parent Stockholder Approval is obtained, or unless the
Board of Directors of Parent decides otherwise.

           Section 6.3 Indemnification, Exculpation and Insurance .

(a) From the First Effective Time through the sixth anniversary of the date on which the First Effective Time
occurs, each of Parent and the Surviving Company shall
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indemnify and hold harmless each person who is now, or has been at any time prior to the date hereof, or who becomes prior to the First
Effective Time, a director or officer of Parent or the Company, respectively (the “D&O Indemnified Parties”), against all claims, losses,
liabilities, damages, judgments, fines and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, incurred in
connection with any claim, action, suit, proceeding or investigation, whether civil, criminal, administrative or investigative, arising out of or
pertaining to the fact that the D&O Indemnified Party is or was a director or officer of Parent or of the Company, whether asserted or claimed
prior to, at or after the First Effective Time, in each case, to the fullest extent permitted under the DGCL and the DLLCA.  Each D&O
Indemnified Party will be entitled to advancement of expenses incurred in the defense of any such claim, action, suit, proceeding or
investigation from each of Parent and the Surviving Company, jointly and severally, upon receipt by Parent or the Surviving Company from
the D&O Indemnified Party of a request therefor; provided that any such person to whom expenses are advanced provides an undertaking to
Parent, to the extent then required by the DGCL and the DLLCA, to repay such advances if it is ultimately determined that such person is not
entitled to indemnification.

(b) The provisions of the certificate of incorporation and bylaws of Parent with respect to indemnification,
advancement of expenses and exculpation of present and former directors and officers of Parent that are presently set forth in the certificate of
incorporation and bylaws of Parent shall not be amended, modified or repealed for a period of six years from the First Effective Time in a
manner that would adversely affect the rights thereunder of individuals who, at or prior to the First Effective Time, were officers or directors of
Parent, unless such modification is required by applicable Law. The certificate of formation and limited liability company agreement of the
Surviving Company shall contain, and Parent shall cause the certificate of formation and limited liability company agreement of the Surviving
Company to so contain, provisions no less favorable with respect to indemnification, advancement of expenses and exculpation of present and
former directors and officers as those presently set forth in the certificate of incorporation and bylaws of Parent.

(c) From and after the First Effective Time through the sixth anniversary of the date on which the First Effective
Time occurs, (i) the Surviving Company shall fulfill and honor in all respects the obligations of the Company to its D&O Indemnified Parties
as of immediately prior to the Closing pursuant to any indemnification provisions under the Company’s Organizational Documents and
pursuant to any indemnification agreements between the Company and such D&O Indemnified Parties, with respect to claims arising out of
matters occurring at or prior to the First Effective Time and (ii) Parent shall fulfill and honor in all respects the obligations of Parent to its D&O
Indemnified Parties as of immediately prior to the Closing pursuant to any indemnification provisions under Parent’s Organizational
Documents and pursuant to any indemnification agreements between Parent and such D&O Indemnified Parties, with respect to claims arising
out of matters occurring at or prior to the First Effective Time.

  (d) From and after the First Effective Time throu gh the sixth anniversary of the date on which the First Effective
Time occurs, Parent shall maintain directors’ and officers’ liability insurance policies, with an effective date as of the Closing Date, on
commercially available terms and conditions and with coverage limits customary for U.S. public companies similarly situated to Parent.  
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(e) From and after the First Effective Time through the sixth anniversary of the date on which the First Effective
Time occurs, Parent shall pay all expenses, including reasonable attorneys’ fees, that are incurred by the persons referred to in this Section 6.3
in connection with their enforcement of the rights provided to such persons in this Section 6.3.

(f) The provisions of this Section 6.3 are intended to be in addition to the rights otherwise available to the current
and former officers and directors of Parent and the Company by Law, charter, statute, bylaw or agreement, and shall operate for the benefit of,
and shall be enforceable by, each of the D&O Indemnified Parties, their heirs and their Representatives.

(g) In the event Parent or the Surviving Company or any of their respective successors or assigns (i) consolidates
with or merges into any other Person and shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii)
transfers all or substantially all of its properties and assets to any Person, then, and in each such case, proper provision shall be made so that the
successors and assigns of Parent or the Surviving Company, as the case may be, shall succeed to the obligations set forth in this Section 6.3.
Parent shall cause the Surviving Company to perform all of the obligations of the Surviving Company under this Section 6.3.

   Section 6.4 Section 16 Matters.  Prior to the First Effective Time, each of Parent and the Company shall take all such steps
as may be necessary or appropriate to cause the acquisitions of Parent Capital Stock (including derivative securities with respect to such Parent
Capital Stock) resulting from the transactions contemplated by this Agreement by each individual who will become subject to such reporting
requirements with respect to Parent to be exempt under Rule 16b‑3 promulgated under the Exchange Act.

  Section 6.5 Employee Matters.  At the First Effective Time, Parent shall assume the employment agreements or offer
letters, as the case may be, for each of the employees of the Company set forth on Section 6.5 of the Company Disclosure Letter.

 Section 6.6 Tax Matters.

(a) Each of Parent and the Company will (and will cause its Affiliates to) (i) use all reasonable best efforts to
cause the Merger to constitute as a transaction qualifying for the Intended Tax Treatment and (ii) not take any action or fail to take any action
required hereby that could reasonably be expected to prevent or impede the Merger from qualifying as a transaction qualifying for the Intended
Tax Treatment.  Parent shall not file (or cause its Affiliates, including the Company, to file) any U.S. federal, state or local Tax Return after the
Closing Date in a manner that is inconsistent with the treatment of the Merger as a transaction qualifying for the Intended Tax Treatment for
U.S. federal, state income and other relevant Tax purposes, and shall not take any inconsistent position during the course of any audit, litigation
or other proceeding with respect to Taxes, in each case, unless otherwise required by a determination within the meaning of Section 1313(a) of
the Code.

(b) All transfer, documentary, sales, use, stamp, registration, excise, recording, registration value added and other
such similar Taxes and fees (including any
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penalties and interest) that become payable in connection with or by reason of the execution of this Agreement and the transactions
contemplated hereby shall be borne and paid by the Company.  Unless otherwise required by applicable law, the Company shall timely file any
Tax Return or other document with respect to such Taxes or fees (and the Company shall reasonably cooperate with respect thereto as
necessary).

(c) On the Closing Date, the Company shall provide Parent with a certificate on behalf of the Company, prepared
in a manner consistent and in accordance with the requirements of Treasury Regulations § 1.897-2(g), (h) and 1.1445-2(c)(3), certifying that no
interest in the Company is, or has been during the relevant period specified in Section 897(c)(1)(A)(ii) of the Code, a “U.S. real property
interest” within the meaning of Section 897(c) of the Code, and a form of notice to the Internal Revenue Service prepared in accordance with
the provisions of Treasury Regulations § 1.897-2(h)(2).

Section 6.7 Joint Stockholder Information Statement/Private Placement Memorandum. No later than 10 days following the
Closing Date the Parent shall prepare and deliver a joint stockholder information statement/private placement memorandum (the “PPM/Joint
Information Statement”) to the former Company stockholders and holders of Company Notes for purposes of (i) with respect to the Company
stockholders, notifying such Company stockholders as required pursuant to Section 228(e) of the DGCL that the Company stockholders have
acted by written consent in lieu of a meeting and the Company Stockholder Approval is effective and that any Company stockholder who has
not signed such written consent has appraisal rights pursuant to Section 262(d)(2) of the DGCL, and (ii) serving as Parent’s private placement
memorandum with respect to its issuance of Parent Common Stock in the Merger.

   Section 6.8 Calculation of Net Cash.  No later than the close of business on the last  Business Day prior to the Closing
Date, Parent will deliver to the Company a schedule (the “Net Cash Schedule”) setting forth, in reasonable detail, Parent’s good faith, estimated
calculation of Net Cash, including each component thereof (the “Net Cash Calculation”) as of the close of business on the last Business Day
prior to the Closing Date (the “Parent Closing Net Cash”) prepared and certified by Parent’s principal financial or accounting officer. Parent
shall make available to the Company (electronically), as requested by the Company, the work papers and back-up materials used or useful in
preparing the Net Cash Schedule and, if reasonably requested by the Company, Parent’s accountants and counsel at reasonable times and upon
reasonable notice.

    Section 6.9 Obligations of Merger Subs.  Parent will take all action necessary to cause Merger Subs to (a) perform their
respective obligations under this Agreement and (b) to consummate the Merger on the terms and conditions set forth in this Agreement.

Section 6.10 Registration of Parent Common Stock Underlying Parent Preferred Stock. Parent shall use commercially
reasonable efforts to file a registration statement covering the resale of the shares of Parent Common Stock that the Parent Preferred Stock is
convertible into as a result of the actions contemplated by Section 3.1(a)(i), no later than ninety (90) days following the Closing Date and cause
the registration statement to become effective no later than one hundred twenty (120) days after the filing of such registration statement.
Subject to customary rights to suspend or delay sales from time to time in order to update the registration
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statement and prospectus to correct what might otherwise constitute a material development, material misstatement or omission therefrom,
Parent will use its reasonable best efforts to keep such registration statement effective until the date by which all such shares have been sold.

Section 6.11 Payment of Transaction Expenses.  Effective on the Closing Date, Parent shall pay or cause to be paid at the
Closing (a) all legal and accounting fees of the Company incurred in connection with or related to the Mergers and transactions related thereto
or contemplated in connection therewith, in an aggregate amount not to exceed $1.2 million, (b) all amounts owing by the Company to David
Jenkins with respect to working capital loans, in an aggregate amount not to exceed $1.2 million, such assumed amounts referred to herein as
the (collectively with Section 6.11(a), the “Company Closing Transaction Expenses”), and (c) all legal and accounting fees of Parent incurred
in connection with or related to the Mergers and transactions related thereto or contemplated in connection therewith.

Section 6.12 RESERVED.

Section 6.13 RESERVED.

Section 6.14 RESERVED.

Section 6.15 Executive Chairman Agreement.  Promptly following the Closing Date, Parent shall enter into an agreement
with David Jenkins with respect to his appointment to the Board of Directors of Parent, in form and substance satisfactory to David Jenkins (the
“Executive Chairman Agreement”), pursuant to which Parent shall agree to provide David Jenkins with an annual salary of $300,000, among
other things.

    ARTICLE VII
  CONDITIONS TO CLOSING

     Section 7.1 Conditions to Each Party’s Obligation to Effect the Merger.  The obligation of each party to effect the Merger
and otherwise consummate the transactions contemplated by this Agreement at the Closing is subject to the satisfaction at or prior to the First
Effective Time of the following conditions:

 (a) No Injunctions or Legal Restraints; Illegality.  No temporary restraining order, preliminary or permanent
injunction or other judgment, order or decree issued by any court of competent jurisdiction or other legal restraint or prohibition shall be in
effect, and no Law shall have been enacted, entered, promulgated, enforced or deemed applicable by any Governmental Entity that, in any such
case, prohibits or makes illegal the consummation of the Merger and the transactions contemplated by this Agreement.

(b) Exchange Agent Agreement .  As of the Closing Date, Parent shall have entered into an exchange agent
agreement with the Exchange Agent pertaining to the exchange of shares of Company Common Stock for shares of Parent Capital Stock as
contemplated hereby, including a form of letter of transmittal, in form and substance satisfactory to the Company.

(c) Corporate Integrity Agreement.  Parent shall have obtained, pursuant to the Successor Liability provisions in
Section IV of the Corporate Integrity Agreement between
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the Office of Inspector General of the Department of Health and Human Services and Parent, dated December 21, 2020 (the “Corporate
Integrity Agreement”), a letter agreement or other confirmation reasonably satisfactory to the Company (the “HHS Confirmation”) from the
Office of Inspector General of the Department of Health and Human Services notifying Parent that the Surviving Company will not be subject
to the requirements of the Corporate Integrity Agreement, and as of the Closing Date, the HHS Confirmation shall continue to be in effect.

(d) RESERVED.

(e) Parent Board of Directors.  The number of directors that comprise the full Board of Directors of Parent shall be
five (5) and David Jenkins shall be appointed to the Board of Directors of Parent as the Executive Chairman, and James J. Caruso shall be
appointed to the Board as a director, in each case effective as of the First Effective Time.

(f) RESERVED.

(g) RESERVED

       (h) NYSE American Matters.  As of the Closing Date, Parent shall have not received any correspondence
from NYSE American or the staff thereof relating to the delisting or maintenance of listing of the Parent Common Stock on NYSE American,
and Company shall have received assurance in form and substance satisfactory to it that the Merger or the transactions contemplated by this
Agreement will not cause Parent to be delisted from NYSE American, including without limitation, a written certification from an officer of
the Parent as to Parent’s compliance, immediately following the Closing, with all applicable continued listing standards of the NYSE
American, and providing back up therefor, as well as a good faith calculation of the reasonably estimated range of the stockholders’ equity of
the combined company as of the Closing Date  (the “Estimated Stockholders’ Equity Range”)  (which Estimated Stockholders’ Equity Range
 shall be based on  reasonable estimates or reasonable assumptions of the underlying components thereto as of the Closing Date,  as are
reasonably necessary for Parent to calculate the  Estimated Stockholders’ Equity Range,  with any reasonable estimates or assumptions that are
attributable to the Company being certified in good faith by the Chief Executive Officer or Chief Financial Officer of the Company and which
the Company and Parent may rely on for these purposes) and a good faith calculation of the total number of shareholders, including beneficial
owners, of the combined company on the Closing Date, which may be based in part upon a listing provided by the Parent’s stock transfer agent
as of a recent date prior to the Closing Date.

(i) Debt Settlement Agreements.  As of the Closing Date, the Company shall have entered into a Debt Settlement
Agreement with each of the holders of the Company Notes set forth on Schedule I hereto.

(j) Lock-Up Agreements.  As of the Closing Date, each of the Persons listed on Section A of the Company
Disclosure Letter and Section B of the Parent Disclosure Letter shall have executed and delivered a Lock-Up Agreement to the Company and
Parent, respectively.
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(k) Litigation Matters.  As of the Closing Date, all threatened or pending litigation against or involving the Parent
or Merger Subs shall have been addressed in a manner, and/or shall be in a litigation posture, that is acceptable to the Company.

(l) Real Estate Matters.  As of the Closing Date, the Parent shall have sublet or terminated the Standard
Industrial/Commercial Single-Tenant Lease-Gross, dated November 24, 1987, between the Parent and Lloyd Wells Gift Trust, with respect to
the Parent’s corporate headquarters and manufacturing facility in Carlsbad, California (the “Lease Modification”).

(m) Company Stockholder Approval.  The Company shall have obtained the Company Stockholder Approval.

(o) Parent Closing Certificate.  Parent shall deliver a certificate signed on behalf of the Parent by its chief
executive officer that the representations and warranties of the Parent set forth in this Agreement are true and correct as of the date hereof
(except to the extent such representations and warranties are specifically made as of a particular date, in which case such representations and
warranties shall be true and correct as of such date), except where the failure to be true and correct, individually or in the aggregate, has not
had, and is not reasonably likely to have a Parent Material Adverse Effect (the “Parent Closing Certificate”).

(p) Representations and Warranties of Company. The Company shall deliver a certificate signed on behalf of the
Company by its chief executive officer that the representations and warranties of the Company set forth in this Agreement are true and correct
as of the date hereof (except to the extent such representations and warranties are specifically made as of a particular date, in which case such
representations and warranties shall be true and correct as of such date), except where the failure to be true and correct, individually or in the
aggregate, has not had, and is not reasonably likely to have a Material Adverse Effect (the “Company Closing Certificate”).

(q) Separation and Release Agreements.  As of the Closing Date, the Parent shall have entered into a Separation
and Release Agreement with each individual associated with the Memmolo Payment and the Sessions Payment, respectively, in form and
substance satisfactory to the Company (collectively, the “Separation and Release Agreements”), and amend the Change in Control and
Severance Agreement, by and between Parent and Jonathan Will McGuire, dated as of March 30, 2020 (the “McGuire Amendment”).

(r) Change of Control Payment Pursuant to DOJ Settlement Agreement. Within thirty (30) days following the
Closing, Parent shall make the payments necessary within the required timeframes to comply with the terms of the Settlement Agreement
between the Department of Justice and Parent, dated December 28, 2020 (the “DOJ Settlement Agreement”), regarding the investigations and a
related civil action concerning Parent’s marketing of the DABRA laser system and DABRA-related remuneration to certain physicians, as
disclosed in the Parent SEC Documents, including any payments applicable to a Change in Control Transaction, as such term is defined in the
DOJ Settlement Agreement.

(s) Payment of Transaction Expenses.  At or prior to the Closing, Parent shall have paid or caused to be paid, by
wire transfer, or funded into a separate escrow account an
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amount sufficient to pay, all Company Closing Transaction Expenses and any other Transaction Expenses in full.

 Section 7.2 Closing Deliveries of the Company.  The obligations of Parent and Merger Subs to effect the Merger and
otherwise consummate the transactions to be consummated at the Closing are subject to Parent receiving the following documents, each of
which shall be in full force and effect, or the written waiver by Parent of delivery:

(a) the Company Stockholder Approval certified by the Chief Executive Officer of the Company;

(b) the Company Lock-Up Agreements;

(c) Debt Settlement Agreements with respect to each of the Company Notes; and

(d) The Company Closing Certificate.

 Section 7.3 Closing Deliveries of Parent.  The obligations of the Company to effect the Merger and otherwise consummate
the transactions to be consummated at the Closing are subject to the Company receiving the following documents, each of which shall be in full
force and effect, or the written waiver by the Company of delivery:

(a) the Parent Lock-Up Agreements;

(b) the Parent Support Agreements;

(c) the HHS Confirmation;

(c) the Parent NYSE certification pursuant to Section 7.1(h);

(d) the Lease Modification;

(e) the Separation and Release Agreements and the McGuire Amendment;

(f) the Net Cash Schedule;

(g) the Parent Closing Certificate; and

(h) a copy of the Certificate of Designation, certified by the Secretary of State of the State of Delaware.
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   ARTICLE VIII

TERMINATION

Section 8.1 Termination.  This Agreement may be terminated at any time prior to the Closing:

(a) by the mutual written consent of Parent and the Company;

(b) by either Parent or the Company, by written notice from such party to the other party, if the Closing shall not
have occurred by December 31, 2022; provided, however, that the right to terminate this Agreement under this Section 8.1(b) shall not be
available to such party if the failure of such party to fulfill any of its obligations under this Agreement shall have been the principal cause of, or
shall have resulted in, the failure of the Closing to occur on or prior to such date and such failure constitutes a breach of this Agreement by
such party;

(c) by the Company, by written notice from the Company to Parent, if: (i) the conditions set forth in Article VII
are not capable of being satisfied or (ii) Parent, First Merger Sub or Second Merger Sub shall have breached any of the representations or
warranties set forth in Article V or the covenants set forth in Article VI, and in the case of clause (ii), such breach is incapable of being cured
or, if capable of being cured, is not cured by Parent, First Merger Sub or Second Merger Sub prior to the earlier of: (x) ten (10) days after
receipt of written notice thereof from the Company or (y) the date of the Parent Stockholder Meeting;

(d) by Parent, by written notice from Parent to the Company, if: the Company shall have breached any of the
representations or warranties set forth in Article IV or the covenants set forth in Article VI, and such breach is incapable of being cured or, if
capable of being cured, is not cured by the Company prior to the earlier of: (x) ten (10) days after receipt of written notice thereof from Parent
or (y) the date of the Parent Stockholder Meeting; or

(e) by Parent, by written notice from Parent to the Company, or the Company, by written notice from the
Company to Parent, if: (i) any Governmental Entity shall have issued a judgment, order, decree or taken any other Action permanently
restraining, enjoining or otherwise prohibiting the Merger or the transactions contemplated by this Agreement and such judgment, order, decree
or Action shall have become final and non-appealable; or (ii) any Law shall have been enacted, issued or promulgated which has the effect of
making consummation of the Merger or the transactions contemplated by this Agreement illegal or otherwise prohibits consummation of the
Merger or the transactions contemplated by this Agreement.

Section 8.2 Effect of Termination. If this Agreement is terminated pursuant to this Section 8.1, this Agreement shall
forthwith become null and void and have no further effect, and there shall be no liability or obligation on the part of Parent, Merger Subs, the
Company, any of their respective Affiliates, or any of their respective officers, directors, equityholders, managers or partners, and all rights and
obligations of the parties hereunder shall cease; provided, however, that notwithstanding the foregoing: (a) the provisions of (i) the
Confidentiality Agreement dated June 15, 2022 by and between Parent and the Company (“Confidentiality Agreement”) and (ii) this Section
8.2 and Article IX (excluding Section 9.13) shall survive the termination of this Agreement and shall continue in full force and effect in
accordance with their terms; and
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(b) nothing herein shall relieve any party hereto from liability for damages incurred or suffered by any other party hereto as a result of any
knowing and willful misrepresentations by such party, or knowing and willful breach by such party of any of its covenants or other agreements
set forth in this Agreement prior to the time of such termination.

ARTICLE IX

GENERAL PROVISIONS

   Section 9.1 Non-survival of Representations and Warranties.  None of the representations, warranties, covenants or
agreements in this Agreement or in any instrument delivered pursuant to this Agreement shall survive the First Effective Time, other than those
covenants or agreements of the parties which by their terms apply, or are to be performed in whole or in part, after the First Effective Time.

 Section 9.2 Amendment or Supplement.  This Agreement may be amended, modified or supplemented by the parties by
action taken or authorized by their respective Boards of Directors at any time, whether before or after Company Stockholder Approval or the
Parent Stockholder Approval has been obtained; provided, however, that after the Company Stockholder Approval or the Parent Stockholder
Approval has been obtained, no amendment shall be made that pursuant to applicable Law requires further approval or adoption by the
stockholders of the Company or Parent, as applicable, without such further approval or adoption.  This Agreement may not be amended,
modified or supplemented in any manner, whether by course of conduct or otherwise, except by an instrument in writing specifically
designated as an amendment hereto, signed on behalf of each of the parties in interest at the time of the amendment.

  Section 9.3 Waiver.  The parties may, by action taken or authorized by their respective Boards of Directors, to the extent
permitted by applicable Law, waive compliance with any of the agreements or conditions of the other parties contained herein; provided,
however, that after the Company Stockholder Approval or the Parent Stockholder Approval has been obtained, no waiver may be made that
pursuant to applicable Law requires further approval or adoption by the stockholders of the Company or Parent, as applicable, without such
further approval or adoption.  Any agreement on the part of a party to any such waiver shall be valid only if set forth in a written instrument
executed and delivered by a duly authorized officer on behalf of such party.  No failure or delay of any party in exercising any right or remedy
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right or power, or any abandonment or
discontinuance of steps to enforce such right or power, or any course of conduct, preclude any other or further exercise thereof or the exercise
of any other right or power.  The rights and remedies of the parties hereunder are cumulative and are not exclusive of any rights or remedies
which they would otherwise have hereunder.

 Section 9.4 Fees and Expenses.  Except as otherwise set forth in this Agreement, all fees and expenses incurred in connection
with this Agreement, the Merger and the other transactions contemplated hereby shall be paid by the party incurring such fees or expenses.
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    Section 9.5 Notices.  All notices and other communications hereunder shall be in writing and shall be deemed duly given
(a) on the date of delivery if delivered personally, or if by e‑mail, upon written confirmation of receipt by e‑mail or otherwise, (b) on the first
Business Day following the date of dispatch if delivered utilizing a next-day service by a recognized next-day courier or (c) on the earlier of
confirmed receipt or the fifth Business Day following the date of mailing if delivered by registered or certified mail, return receipt requested,
postage prepaid.  All notices hereunder shall be delivered to the addresses set forth below, or pursuant to such other instructions as may be
designated in writing by the party to receive such notice:

(i) if to Parent, Merger Subs or the Surviving Company, to:
 
Ra Medical Systems, Inc. 
5857 Owens Drive, Suite 300
Carlsbad, California 92009
Attention:    Jonathan Will McGuire
E-mail:        wmcguire@ramed.com

with a copy (which shall not constitute notice) to:

Wilson Sonsini Goodrich & Rosati, P.C.
12235 El Camino Real 
San Diego, California 92130
Attention:      Martin J. Waters and Eric Y. Hsu
E-mail:          mwaters@wsgr.com and ehsu@wsgr.com

(ii) if to Company, to:
 
Catheter Precision, Inc.
1670 Hwy 160 West, Suite 205
Fort Mill, SC 29708

Attention: David A. Jenkins
E-mail:             djenkins@catheterprecision.com
   with a copy (which shall not constitute notice) to:

Arnall Golden Gregory LLP
171 17th Street NW, Suite 2100 
Atlanta, Georgia 30363
Attention: Sean P. Fogarty
E-mail:      sean.fogarty@agg.com

Section 9.6 Certain Definitions.  For purposes of this Agreement:

(a) “Affiliate” of any Person means any other Person that directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with, such first Person;
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(b) “Business Day” means any day other than a Saturday, a Sunday or a day on which banks in New York, New
York are authorized or required by applicable Law to be closed;

(c) “Cash and Cash Equivalents” means all: (a) cash and cash equivalents (i.e., short-term, highly liquid
investments that are readily convertible to known amounts of cash and which (i) are subject to an insignificant risk of changes in value, and (ii)
have a short maturity of three (3) months or less from the date of acquisition (with equity investments excluded from the definition of “cash
equivalents”); and (b) marketable securities, in each case determined in accordance with GAAP, excluding any equity investments.

(d) “Company Owned IP” means all Intellectual Property owned by the Company or any of its Subsidiaries in
whole or in part.

(d) “Certificate of Designation” means the certificate of designation for the Parent Preferred Stock in the form
attached hereto as Exhibit D.

(e) “control” (including the terms “controlled,” “controlled by” and “under common control with”) means the
possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether through the
ownership of voting securities, by contract or otherwise.

(f) “Indebtedness” means, with respect to any Person, (i) all obligations of such Person for borrowed money, or
with respect to unearned advances of any kind to such Person, (ii) all obligations of such Person evidenced by bonds, debentures, notes or
similar instruments, (iii) all capitalized lease obligations of such Person, (iv) all obligations of such Person under installment sale contracts,
(v) all guarantees and arrangements having the economic effect of a guarantee of such Person of any Indebtedness of any other Person, (vi) all
obligations or undertakings of such Person to maintain or cause to be maintained the financial position of others or to purchase the obligations
o f others and (vii) all defined benefit pension, multiemployer pension, post-retirement health and welfare benefit, accrued annual or other
bonus obligations, any unpaid severance liabilities currently being paid or payable in respect of employees and service providers of the
Company or any of its Subsidiaries who terminated employment or whose services to the Company or any of its Subsidiaries have ceased (as
applicable) prior to the Closing and deferred compensation liabilities of the Company or any of its Subsidiaries, together, in each case, with any
associated employer payroll taxes.

(g) “Intellectual Property” means all intellectual property rights of any kind or nature in any jurisdiction
throughout the world, including all of the following to the extent protected by applicable law: (i) trademarks or service marks (whether
registered or unregistered), trade names, domain names, social media user names, social media addresses, logos, slogans, and trade dress,
including applications to register any of the foregoing, together with the goodwill symbolized by any of the foregoing; (ii) patents, utility
models and any similar or equivalent statutory rights with respect to the protection of inventions, and all applications for any of the foregoing,
together with all re-issuances, continuations, continuations-in-part, divisionals, revisions, extensions and reexaminations thereof; (iii)
copyrights (registered and unregistered) and applications for registration; (iv) trade secrets and customer lists, in each case
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to the extent any of the foregoing derives economic value (actual or potential) from not being generally known to other Persons who can obtain
economic value from its disclosure or use, and other confidential information (“Trade Secrets”); and (v) any other proprietary or intellectual
property rights of any kind or nature.

(h) “knowledge” of any party means (i) the actual knowledge of any executive officer of such party or other
officer having primary responsibility for the relevant matter or (ii) any fact or matter which any such officer of such party could be expected to
discover or otherwise become aware of in the course of conducting a reasonably comprehensive investigation, consistent with such officer’s
title and responsibilities, concerning the existence of the relevant matter.

(i) “NYSE American” means NYSE American LLC.

(j) “Net Cash” means the amount, whether positive or negative, without duplication, (i) of Parent’s Cash and Cash
Equivalents determined, to the extent in accordance with GAAP, in a manner consistent with the manner in which such items were historically
determined and in accordance with the financial statements (including any related notes) contained or incorporated by reference in the Parent
SEC Documents and the Parent Balance Sheet, minus (ii) the sum of Parent’s consolidated short-term and long-term contractual obligations
payable in cash accrued at the Closing Date (but excluding deferred revenue), including without limitation, estimated amounts payable to settle
or otherwise resolve all currently pending or threatened legal actions, minus (iii) fees and expenses of Parent incurred in connection with the
transactions contemplated hereby, including for the avoidance of doubt, Transaction Expenses, to the extent unpaid as of the Closing, minus
(iv) to the extent payable in cash at Closing, any and all liabilities of Parent whatsoever, including, but not limited to: (I) to any current or
former Parent or any of its Subsidiaries officer, director, employee, consultant or independent contractor (including the McGuire Payment, the
Memmolo Payment, the Sessions Payment, change of control payments, retention payments, severance and other employee-, consultant- or
independent contractor-related termination costs, or other payments), or (II) pursuant to any Parent Plan, including deferred compensation
accrued but unpaid bonuses and accrued but unpaid vacation or paid time off (including related employer employment taxes on all the
foregoing), plus (vi) all prepaid expenses set forth on Section 9.6(j) of the Parent Disclosure Letter, plus (vii) any net proceeds, calculated, to
the extent in accordance with GAAP, in a manner consistent with the Parent’s accounting practices, from the sale or license of Parent’s legacy
assets, technology and intellectual property, as set forth on Section 9.6(j) of the Parent Disclosure Letter, minus (viii) the aggregate costs
associated with obtaining the “D&O tail policy” pursuant to Section 6.3(d) hereof, minus (ix) any cash Tax liability in respect of accrued and
unpaid Taxes of Parent and its Subsidiaries for the Tax periods (or pre-Closing portions thereof) ending on December 31, 2020 and December
31, 2021, in each case, taking into account overpayments, refunds, and credits, as applicable; provided, however, that “Net Cash” shall be
determined prior to, and shall not include, the payment of any Company Closing Transaction Expenses.

(k)  “Parent Balance Sheet” means the audited balance sheet of Parent as of December 31, 2021, included in
Parent’s Annual Report on Form 10-K for the year ended December 31, 2021, as filed with the SEC.

70



 

(l) “Parent Capital Stock” means the Parent Common Stock and Parent Preferred Stock.

(l) “Parent Owned IP” means all Intellectual Property owned by Parent or any of its Subsidiaries in whole or in
part;

(m) “Person” means an individual, corporation, partnership, limited liability company, association, trust or other
entity or organization, including any Governmental Entity;

(n) “Representative” means a party’s directors, officers, employees, investment bankers, financial advisors,
attorneys, accountants or other advisors, agents or representatives.

(o)  “SEC” means the Securities and Exchange Commission.

(p) “Subsidiary” means, with respect to any Person, any other Person of which stock or other equity interests
having ordinary voting power to elect more than 50% of the board of directors or other governing body are owned, directly or indirectly, by
such first Person;

(q)  “Tax Return” means any return, declaration, report, certificate, bill, election, claim for refund, information
return, statement or other written information and any other document filed or supplied or required to be filed or supplied to any Governmental
Entity or any other Person with respect to Taxes, including any schedule, attachment or supplement thereto, and including any amendment
thereof; and

(r) “Taxes” (i) means all federal, state, local, foreign and other net income, gross income, gross receipts, sales,
use, stock, ad valorem, transfer, transaction, franchise, profits, gains, registration, license, wages, lease, service, service use, employee and
other withholding, social security, unemployment, welfare, disability, payroll, employment, excise, severance, stamp, occupation, workers’
compensation, premium, real property, personal property, escheat or unclaimed property, windfall profits, net worth, capital, value-added,
alternative or add-on minimum, customs duties, estimated and other taxes, fees, assessments, charges or levies of any kind whatsoever (whether
imposed directly or through withholding and including taxes of any third party in respect of which a Person may have a duty to collect or
withhold and remit and any amounts resulting from the failure to file any Tax Return), whether disputed or not, together with any interest and
any penalties, additions to tax or additional amounts with respect thereto.

(s) “Transaction Expenses” means the aggregate amount (without duplication) of all costs, fees and expenses
incurred by Parent or any of its Subsidiaries (including Merger Subs), or for which Parent or any of its Subsidiaries are or may become liable in
connection with the transactions contemplated hereby and the negotiation, preparation and execution of this Agreement or any other
agreement, document, instrument, filing, certificate, schedule, exhibit, letter or other document prepared or executed in connection with the
transactions contemplated hereby, including (a) any fees and expenses of legal counsel and accountants, the maximum amount of fees and
expenses payable to financial advisors, investment bankers (including Ladenburg Thalmann & Co.), brokers, consultants, tax advisors, transfer
agents, proxy solicitor and other advisors of Parent, (b) any bonus, retention payments,
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severance, change-in-control payments or similar payment obligations (including payments with “single-trigger” provisions triggered at and as
of the consummation of the transactions contemplated hereby) that become due or payable to any director, officer, employee or consultant in
connection with the consummation of the transactions contemplated hereby, including any amounts paid or payable t o ( i ) Jonathan Will
McGuire as a result of the Merger, including pursuant to his Change in Control and Severance Agreement, dated March 30, 2022 (as amended
by the McGuire Amendment), or his Offer Letter dated March 6, 2022, together with any payroll Taxes associated therewith (the “McGuire
Payment”), (ii) Al Memmolo as a result of the Merger, including pursuant to his Change in Control and Severance Agreement, dated January
2, 2020, together with any payroll Taxes associated therewith (the “Memmolo Payment”), and (iii) Maria Sessions as a result of the Merger,
including pursuant to her Change in Control and Severance Agreement, dated March 15, 2021, together with any payroll Taxes associated
therewith (the “Sessions Payment”), and (c) any “Change of Control” amounts paid or payable by Parent pursuant to the DOJ Settlement
Agreement as a result of the Merger; provided, however, that Transaction Expenses shall specifically exclude the value of any settlement or
judgment that is awarded post-Closing relating to stockholder litigation arising out of or in connection with the transactions contemplated by
this Agreement.

   Section 9.7 Interpretation.  When a reference is made in this Agreement to a Section, Article, Exhibit or Schedule such
reference shall be to a Section, Article, Exhibit or Schedule of this Agreement unless otherwise indicated. The table of contents and headings
contained in this Agreement or in any Exhibit or Schedule are for convenience of reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement.  All words used in this Agreement will be construed to be of such gender or number as the
circumstances require.  Any capitalized terms used in any Exhibit or Schedule but not otherwise defined therein shall have the meaning as
defined in this Agreement.  All Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated in and made a part of this
Agreement as if set forth herein.  The word “including” and words of similar import when used in this Agreement will mean “including,
without limitation,” unless otherwise specified.  The words “hereof,” “herein” and “hereunder” and words of similar import when used in this
Agreement shall refer to the Agreement as a whole and not to any particular provision in this Agreement.  The term “or” is not exclusive.  The
word “will” shall be construed to have the same meaning and effect as the word “shall.”  References to days mean calendar days unless
otherwise specified.

    Section 9.8 Entire Agreement.  This Agreement (including the Exhibits hereto), the Company Disclosure Letter, the Parent
Disclosure Letter and the Confidentiality Agreement  constitute the entire agreement, and supersede all prior written agreements, arrangements,
communications and understandings and all prior and contemporaneous oral agreements, arrangements, communications and understandings
among the parties with respect to the subject matter hereof and thereof, including the Original Agreement, which is amended, restated and
superseded by this Agreement.

    Section 9.9 No Third Party Beneficiaries.

(a) Nothing in this Agreement, express or implied, is intended to or shall confer upon any Person other than the
parties and their respective successors and permitted

72



 

assigns any legal or equitable right, benefit or remedy of any nature under or by reason of this Agreement, except as provided in Section 6.3.

(b) The representations and warranties in this Agreement are the product of negotiations among the parties hereto
and are for the sole benefit of the parties hereto.  Any inaccuracies in such representations and warranties are subject to waiver by the parties
hereto in accordance with Section 9.3 without notice or liability to any other Person.  In some instances, the representations and warranties in
this Agreement may represent an allocation among the parties hereto of risks associated with particular matters regardless of the knowledge of
any of the parties hereto.  Consequently, Persons other than the parties hereto may not rely upon the representations and warranties in this
Agreement as characterizations of actual facts or circumstances as of the date of this Agreement or as of any other date.

    Section 9.10 Governing Law.  This Agreement and all disputes or controversies arising out of or relating to this Agreement
or the transactions contemplated hereby shall be governed by, and construed in accordance with, the internal laws of the State of Delaware,
without regard to the laws of any other jurisdiction that might be applied because of the conflicts of laws principles of the State of Delaware.

    Section 9.11 Submission to Jurisdiction.  Each of the parties irrevocably agrees that any legal action or proceeding arising
out of or relating to this Agreement brought by any party or its Affiliates against any other party or its Affiliates shall be brought and
determined in the Court of Chancery of the State of Delaware; provided, that if jurisdiction is not then available in the Court of Chancery of the
State of Delaware, then any such legal action or proceeding may be brought in any federal court located in the State of Delaware or any other
Delaware state court.  Each of the parties hereby irrevocably submits to the jurisdiction of the aforesaid courts for itself and with respect to its
property, generally and unconditionally, with regard to any such action or proceeding arising out of or relating to this Agreement and the
transactions contemplated hereby.  Each of the parties agrees not to commence any action, suit or proceeding relating thereto except in the
courts described above in Delaware, other than actions in any court of competent jurisdiction to enforce any judgment, decree or award
rendered by any such court in Delaware as described herein.  Each of the parties further agrees that notice as provided herein shall constitute
sufficient service of process and the parties further waive any argument that such service is insufficient.  Each of the parties hereby irrevocably
and unconditionally waives, and agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, in any action or proceeding
arising out of or relating to this Agreement or the transactions contemplated hereby, (a) any claim that it is not personally subject to the
jurisdiction of the courts in Delaware as described herein for any reason, (b) that it or its property is exempt or immune from jurisdiction of any
such court or from any legal process commenced in such courts (whether through service of notice, attachment prior to judgment, attachment in
aid of execution of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or proceeding in any such court is brought in
an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper or (iii) this Agreement, or the subject matter hereof, may
not be enforced in or by such courts.

    Section 9.12 Assignment; Successors.  Neither this Agreement nor any of the rights, interests or obligations under this
Agreement may be assigned or delegated, in whole or in part, by operation of law or otherwise, by any party without the prior written consent
of the other
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parties, and any such assignment without such prior written consent shall be null and void.  Subject to the preceding sentence, this Agreement
will be binding upon, inure to the benefit of, and be enforceable by, the parties and their respective successors and assigns.

    Section 9.13 Specific Performance.  The parties agree that irreparable damage would occur in the event that the parties
hereto do not perform the provisions of this Agreement in accordance with its terms or otherwise breach such provisions.  Accordingly, the
parties acknowledge and agree that each party shall be entitled to an injunction, specific performance and other equitable relief to prevent
breaches of this Agreement and to enforce specifically the terms and provisions hereof in the Court of Chancery of the State of Delaware,
provided, that if jurisdiction is not then available in the Court of Chancery of the State of Delaware, then in any federal court located in the
State of Delaware or any other Delaware state court, this being in addition to any other remedy to which such party is entitled at law or in
equity.  Each of the parties hereby further waives (a) any defense in any action for specific performance that a remedy at law would be
adequate and (b) any requirement under any law to post security as a prerequisite to obtaining equitable relief.

   Section 9.14 Currency.  All references to “dollars” or “$” or “US$” in this Agreement refer to United States dollars, which
is the currency used for all purposes in this Agreement.

    Section 9.15 Severability.  Whenever possible, each provision or portion of any provision of this Agreement shall be
interpreted in such manner as to be effective and valid under applicable Law, but if any provision or portion of any provision of this Agreement
is held to be invalid, illegal or unenforceable in any respect under any applicable Law or rule in any jurisdiction, such invalidity, illegality or
unenforceability shall not affect any other provision or portion of any provision in such jurisdiction, and this Agreement shall be reformed,
construed and enforced in such jurisdiction as if such invalid, illegal or unenforceable provision or portion of any provision had never been
contained herein.

    Section 9.16 Waiver of Jury Trial .  EACH OF THE PARTIES TO THIS AGREEMENT HEREBY IRREVOCABLY
WAIVES ALL RIGHT TO A TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

   Section 9.17 Counterparts.  This Agreement may be executed in two or more counterparts, all of which shall be considered
one and the same instrument and shall become effective when one or more counterparts have been signed by each of the parties and delivered
to the other party.

   Section 9.18 Facsimile or .pdf Signature.  This Agreement may be executed by facsimile or .pdf signature and a facsimile
or .pdf signature shall constitute an original for all purposes.

  Section 9.19 No Presumption Against Drafting Party.  Each of Parent, the Merger Subs and the Company acknowledges
that each party to this Agreement has been represented by counsel in connection with this Agreement and the transactions contemplated by this
Agreement.  Accordingly, any rule of law or any legal decision that would require interpretation of any
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claimed ambiguities in this Agreement against the drafting party has no application and is expressly waived.

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the parties have caused this Amended and Restated Agreement and Plan of Merger to be executed as of
the date first written above by their respective officers thereunto duly authorized.

 
RA MEDICAL SYSTEMS, INC.
   
   
By:  /s/ Jonathan Will McGuire
  Name: Jonathan Will McGuire
  Title: Chief Executive Officer

 
RAPID MERGER SUB 1, INC.
   
   
By:  /s/ Jonathan Will McGuire
  Name: Jonathan Will McGuire
  Title: Chief Executive Officer

 
RAPID MERGER SUB 2, LLC.
   
By:  Ra Medical Systems, Inc.
Its:  Sole Member
   
By:  /s/ Jonathan Will McGuire
  Name: Jonathan Will McGuire
  Title: Chief Executive Officer

 
CATHETER PRECISION, INC.
   
   
By:  /s/ David A. Jenkins
  Name: David A. Jenkins
  Title: President, Chief Executive Officer and Chairman of the Board of

Directors
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EXHIBIT A
 

FORM OF PARENT SUPPORT AGREEMENT
 

(See attached.)

 



 
 

EXHIBIT B
 

FORM OF LOCK-UP AGREEMENT
 

(See attached.)
 

 



 
 

EXHIBIT C
 

CALCULATION OF EXCHANGE RATIO
 

(See attached.)

 



 
EXHIBIT D

 
PARENT PREFERRED STOCK – CERTIFICATE OF DESIGNATION

 
(See attached.)

 



 
 

EXHIBIT E
 

FORM OF DEBT SETTLEMENT AGREEMENT
 

(See attached.)
 
 

 



 
 

SCHEDULE I
 

CONVERTIBLE PROMISSORY NOTES
 

Noteholder: Principal as of September 30, 2022:
Fatboy Capital L.P. $20,455,000
David A. Jenkins 4,685,000
Daniel C. Stanzione, Sr.
Irrevocable Trust Dated December 31, 2007 75,000
  
TOTAL: $25,215,000
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RA MEDICAL SYSTEMS, INC.

CERTIFICATE OF DESIGNATION OF PREFERENCES,
RIGHTS AND LIMITATIONS

OF
SERIES X CONVERTIBLE PREFERRED STOCK

PURSUANT TO SECTION 151 OF THE
DELAWARE GENERAL CORPORATION LAW

RA MEDICAL SYSTEMS, INC. , a Delaware corporation (the “Corporation”), in accordance with the provisions of Section 103 of the
Delaware General Corporation Law (the “DGCL”) does hereby certify that, in accordance with Sections 141(c) and 151 of the DGCL, the
following resolution was duly adopted by the Board of Directors of the Corporation, on January 3, 2023:

WHEREAS, the Corporation wishes to designate the following series of non-voting convertible preferred stock which shall otherwise be
economically equal to the Common Stock of the Corporation, and which shall be convertible into Common Stock of the Corporation subject to
the Conversion Condition (defined below), the Subsequent Conversion Condition (defined below) and the Beneficial Ownership Limitation
(defined below);

WHEREAS, all capitalized terms used in this Certificate of Designation of Preferences, Rights and Limitations of Series X Convertible
Preferred Stock (the “Certificate of Designation”) without definition herein shall have the meanings ascribed to them in the Merger
Agreement (defined below).

RESOLVED, pursuant to authority expressly set forth in the Certificate of Incorporation of the Corporation, as amended (the “Certificate of
Incorporation”), (i) the issuance of a series of Preferred Stock designated as the Series X Convertible Preferred Stock, par value $0.0001 per
share, of the Corporation is hereby authorized; (ii) the issuance of up to 15,404 shares of Series X Convertible Preferred Stock pursuant to the
terms of the Amended and Restated Agreement and Plan of Merger, dated January 9, 2023, by and among the Corporation, Rapid Merger Sub
1, Inc., Rapid Merger Sub 2, LLC and Catheter Precision, Inc. (the “Merger Agreement”) is hereby authorized; and (iii) the designation,
number of shares, powers, preferences, rights, qualifications, limitations and restrictions thereof (in addition to any provisions set forth in the
Certificate of Incorporation that are applicable to the Preferred Stock of all classes and series) are hereby fixed, and the Certificate of
Designation is hereby approved as follows:

SERIES X CONVERTIBLE PREFERRED STOCK

Section 1. Definitions. For the purposes hereof, the following terms shall have the following meanings:

“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or is controlled by or is under common
control with (as such terms are used in and construed under Rule 144 under the Securities Act of 1933), a Person. With respect to a Holder,

 



 

any investment fund or managed account that is managed on a discretionary basis by the same investment manager as such Holder will be
deemed to be an Affiliate of such Holder.

“Business Day” means any day except Saturday, Sunday, any day which shall be a federal legal holiday in the United States or any day on
which banking institutions in the State of California are authorized or required by law or other governmental action to close; provided,
however, for clarification, commercial banks shall not be deemed to be authorized or required by law to remain closed due to “stay at home”,
“shelter-in-place”, “non-essential employee” or any other similar orders or restrictions or the closure of any physical branch locations at the
direction of any governmental authority so long as the electronic funds transfer systems (including for wire transfers) of commercial banks in
the State of California are generally open for use by customers on such day.

“Closing Sale Price” means, for any security as of any date, the last closing trade price for such security immediately prior to 4:00 p.m., New
York City time, on the principal Trading Market where such security is listed or traded, as reported by Bloomberg, L.P. (or an equivalent,
reliable reporting service mutually acceptable to and hereafter designated by Holders of a majority of the then-outstanding Series X Preferred
Stock and the Corporation), or if the foregoing do not apply, the last trade price of such security in the over-the-counter market on the
electronic bulletin board for such security as reported by Bloomberg, L.P., or, if no last trade price is reported for such security by Bloomberg,
L.P., the average of the bid prices of any market makers for such security as reported on the OTC Pink Market by OTC Markets Group, Inc. If
the Closing Sale Price cannot be calculated for a security on a particular date on any of the foregoing bases, the Closing Sale Price of such
security on such date shall be the fair market value as determined in good faith by the Board of Directors of the Corporation.

“Commission” means the U.S. Securities and Exchange Commission.

“Common Stock” means the Corporation’s common stock, par value of $0.001 per share, and stock of any other class of securities into which
such securities may hereafter be reclassified or changed.

“Conversion Condition” means the occurrence of stockholder approval of the Conversion Proposal, and with respect to any shares that would
exceed the Corporation’s authorized share cap only, of any related amendments to the Certificate of Incorporation necessary to authorize
sufficient shares of Common Stock to allow such shares to be issued (“Stockholder Approval”).

“Conversion Shares” means, collectively, the shares of Common Stock issuable upon conversion of the shares of Series X Preferred Stock
immediately following the satisfaction of the Conversion Condition or the Subsequent Conversion Condition, as applicable, in accordance with
the terms hereof.

“Dividend Date” means the date that is six (6) months following the Closing Date.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.

“Holder” means any holder of Series X Preferred Stock.

 



 

“Person” means any individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture, limited liability
company, joint stock company, government (or an agency or subdivision thereof) or other entity of any kind.

“Subsequent Conversion Condition” means the occurrence of both of the following: (i) the Corporation shall have applied for and been
approved for initial listing on the NYSE American or another national securities exchange or shall have been delisted from the NYSE
American, and (ii) eighteen months shall have passed since the Closing Date.

“Trading Day” means a day on which the principal Trading Market is open for business.

“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for trading on the date
in question: the NYSE American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market, or the New York
Stock Exchange (or any successors to any of the foregoing).
 

Section 2. Designation, Amount and Par Value; Assignment.

(a) The series of preferred stock designated by this Certificate of Designation shall be designated as the Corporation’s Series
X Convertible Preferred Stock (the “Series X Preferred Stock”) and the number of shares so designated shall be 15,404. Series X Preferred
Stock shall have a par value of $0.001 per share.

(b) The Corporation shall maintain a register of shares of the Series X Preferred Stock, upon records to be maintained by the
Corporation for that purpose (the “Series X Preferred Stock Register”), in the name of the Holders thereof from time to time, including the
name, address, electronic mail address and facsimile number of each such Holder. The Corporation may deem and treat the registered Holder
of shares of Series X Preferred Stock as the absolute owner thereof for the purpose of any conversion thereof and for all other purposes. Shares
of Series X Preferred Stock may be issued solely in book entry form.  The Corporation shall register the transfer of any shares of Series X
Preferred Stock in the Series X Preferred Stock Register within three Business Days of the receipt of a written request therefor from the
registered Holder thereof. The provisions of this Certificate of Designation are intended to be for the benefit of all Holders from time to time
and shall be enforceable by any such Holder.

Section 3. Dividends. Holders shall be entitled to receive, and the Corporation shall pay, dividends on shares of the Series X
Preferred Stock (on an as-if-converted-to-Common-Stock basis) equal to and in the same form, and in the same manner, as dividends (other
than dividends on shares of the Common Stock payable in the form of Common Stock) actually paid on shares of the Common Stock when, as
and if such dividends (other than dividends payable in the form of Common Stock) are paid on shares of the Common Stock. In the event that
the Conversion Condition has not occurred prior to the Dividend Date, Holders shall be entitled to receive a cash dividend of $15 per share per
annum, payable by the Company to each Holder in equal quarterly increments, initially on the Dividend Date and subsequently each quarter
thereafter, provided that the Company shall have no obligation to pay such dividends following the occurrence of the Conversion Condition.
Other than as set forth in this Section 3, no other dividends shall be paid on shares of Series X Preferred Stock, and the Corporation shall pay
no

 



 

dividends (other than dividends payable in the form of Common Stock) on shares of the Common Stock unless it simultaneously complies with
the previous sentence.

Section 4. Voting Rights; Amendments.

(a) Except as otherwise provided herein or as otherwise required by the DGCL, the Series X Preferred Stock shall have no
voting rights. However, as long as any shares of Series X Preferred Stock are outstanding, the Corporation shall not, without the affirmative
vote of the Holders of a majority of the then outstanding shares of the Series X Preferred Stock: (i) alter or change adversely the powers,
preferences or rights given to the Series X Preferred Stock or alter or amend this Certificate of Designation, amend or repeal any provision of,
or add any provision to, the Certificate of Incorporation or bylaws of the Corporation, or file any articles of amendment, certificate of
designations, preferences, limitations and relative rights of any series of preferred stock, if such action would adversely alter or change the
preferences, rights, privileges or powers of, or restrictions provided for the benefit of the Series X Preferred Stock, regardless of whether any of
the foregoing actions shall be by means of amendment to the Certificate of Incorporation or by merger, consolidation or otherwise, (ii) issue
further shares of Series X Preferred Stock or increase or decrease (other than by conversion) the number of authorized shares of Series X
Preferred Stock, (iii) prior to the occurrence of both the Conversion Condition and the Subsequent Conversion Condition, consummate either:
(A) any Fundamental Transaction (as defined below) or (B) any merger or consolidation of the Corporation with or into another entity or any
stock sale to, or other business combination in which the stockholders of the Corporation immediately before such transaction do not hold at
least a majority of the capital stock of the Corporation immediately after such transaction, or (iv) enter into any agreement with respect to any
of the foregoing. Holders of shares of Common Stock acquired upon the conversion of shares of Series X Preferred Stock shall be entitled to
the same voting rights as each other holder of Common Stock, except that such holders may not vote such shares upon the proposal for
Stockholder Approval in accordance with Sections 710, 712 and 713 of the NYSE American LLC Company Guide.

(b) Any vote required or permitted under Section 4(a) may be taken at a meeting of the Holders of the Series X Preferred
Stock or through the execution of an action by written consent in lieu of such meeting, provided that the consent is executed by Holders
representing a majority of the outstanding shares of Series X Preferred Stock, unless a higher percentage is required by the DGCL, in which
case the written consent of the Holders of not less than such higher percentage shall be required.

Section 5. Rank; Liquidation.

(a) The Series X Preferred Stock shall rank: (i) senior to any class or series of capital stock of the Corporation hereafter
created specifically ranking by its terms junior to the Series X Preferred Stock (“Junior Securities”); (ii) on parity with the Common Stock
and any other class or series of capital stock of the Corporation hereafter created specifically ranking by its terms on parity with the Series X
Preferred Stock (the “Parity Securities”); and (iii) junior to any class or series of capital stock of the Corporation hereafter created specifically
ranking by its terms senior to the Series X Preferred Stock (“Senior Securities”), in each case, as to distributions of assets upon liquidation,
dissolution or winding up of the Corporation, whether voluntarily or involuntarily (all such distributions being referred to collectively as
“Distributions”).

 



 

(b) Subject to the prior and superior rights of the holders of any Senior Securities of the Corporation, upon liquidation,
dissolution or winding up of the Corporation, whether voluntary or involuntary (a “Liquidation”), each Holder shall be entitled to receive, in
preference to any Distributions of any of the assets or surplus funds of the Corporation to the holders of the Junior Securities, and pari passu
with any Distribution to the holders of the Parity Securities, an equivalent amount of Distributions as would be paid on the Common Stock
underlying the Series X Preferred Stock, determined on an as-converted basis, plus an additional amount equal to any dividends declared but
unpaid on such shares, before any payments shall be made or any assets distributed to holders of any class of Junior Securities. If, upon any
such Liquidation, the assets of the Corporation shall be insufficient to pay the Holders of shares of the Series X Preferred Stock the amount
required under the preceding sentence, then all remaining assets of the Corporation shall be distributed ratably to the Holders and holders of
Parity Securities in accordance with the respective amounts that would be payable on all such securities if all amounts payable thereon were
paid in full. A Fundamental Transaction shall not be deemed a Liquidation unless the Corporation expressly declares that such Fundamental
Transaction shall be treated as if it were a Liquidation.
 

Section 6. Conversion.

(a) Automatic Conversion. The shares of Series X Preferred Stock shall be converted into shares of Common Stock as
follows:

i . Automatic Conversion upon Conversion Conditions. Effective as of 5:00 p.m. (New York City time) on the
second Business Day (the “Conversion Date”) after the date of the Conversion Condition with respect to a share of Series
X Preferred Stock, each such share of Series X Preferred Stock shall automatically convert into a number of shares of
Common Stock equal to the Conversion Ratio (the “Initial Automatic Conversion”); provided, however, that the
maximum number of shares of Common Stock issued in connection with Initial Automatic Conversions shall not exceed
40.0% (the “40.0% Limit”) of the total number of shares of Corporation common stock outstanding on the date of the
Initial Automatic Conversion, including all shares issued in the Initial Automatic Conversions and any other shares of
Common Stock issued by the Corporation, including pursuant to any equity financings. If the number of shares of
Common Stock to be issued in the Initial Automatic Conversions exceeds the 40.0% Limit, then each shareholder shall
have the number of shares to be issued to it, him or her reduced proportionately, based on the ratio of the total number of
shares of Common Stock that would have been issued to such shareholder to the total number of shares of Common Stock
that would have been issued to all such shareholders, subject to any applicable Beneficial Ownership Limitation, such that
the 40.0% Limit is not exceeded.  No fractional shares of Common Stock will be issued, and any fractions will be rounded
down to the nearest whole share of Common Stock.  Any shares of Series X Preferred Stock that do not convert to
Common Stock in the Initial Automatic Conversions will remain issued as Series X Preferred Stock and will automatically
convert (a “Subsequent Automatic Conversion”) to a number of shares of Common Stock equal to the Conversion Ratio
effective as of 5:00 p.m. (New York City time) on the second Business Day (the “ Subsequent Conversion Date”) after
the date the Subsequent Conversion

 



 

Condition is satisfied. Unless converted to Common Stock in connection with an Initial Automatic Conversion or a
Subsequent Automatic Conversion, the shares of Series X Preferred Stock shall not be convertible into Common
Stock.  The shares of Common Stock issued upon the Initial Automatic Conversion o r upon the Subsequent Automatic
Conversion are referred to as the “ Conversion Shares” and shares of Series X Preferred Stock that are converted in the
Initial Automatic Conversion or in the Subsequent Automatic Conversion are referred to as the “Converted Stock”. The
Conversion Shares shall be issued as follows:

1 . Converted Stock shall be automatically cancelled upon the Conversion Date or the Subsequent
Conversion Date, as applicable, and converted into the corresponding Conversion Shares, which shares shall be
issued in book entry form and without any action on the part of the Holders.

2. Notwithstanding the cancellation of the Converted Stock as described above, Holders of Converted
Stock shall continue to have any remedies provided herein or otherwise available at law or in equity to such
Holder because of a failure by the Corporation to comply with the terms of this Certificate of Designation. In
all cases, the Holder shall retain all of its rights and remedies for the Corporation’s failure to convert the
Converted Stock.

 

(b) Conversion Ratio. The “Conversion Ratio” for each share of Series X Preferred Stock shall initially be 1,000 shares of
Common Stock issuable upon the conversion of each share of Series X Preferred Stock (corresponding to a ratio of 1,000:1), subject to
adjustment as provided herein.

(c) Beneficial Ownership Limitation. Notwithstanding anything herein to the contrary, the Corporation shall not effect any
conversion of the Series X Preferred Stock in an Initial Automatic Conversion, and a Holder shall not have the right to convert any portion of
the Series X Preferred Stock in an Initial Automatic Conversion, to the extent that, after giving effect to an attempted conversion set forth on an
applicable Notice of Conversion, such Holder (together with any other Person whose beneficial ownership of Common Stock would be
aggregated with the Holder’s for purposes of Section 13(d) or Section 16 of the Exchange Act and the applicable regulations of the
Commission, including any “group” of which the Holder is a member (the foregoing, “Attribution Parties”)) would beneficially own a
number of shares of Common Stock in excess of the Beneficial Ownership Limitation (as defined below). For purposes of the foregoing
sentence, the number of shares of Common Stock beneficially owned by such Holder and its Attribution Parties shall include the number of
shares of Common Stock issuable upon conversion of the Series X Preferred Stock subject to the Notice of Conversion with respect to which
such determination is being made, but shall exclude the number of shares of Common Stock which are issuable upon (A) conversion of the
remaining, unconverted Series X Preferred Stock beneficially owned by such Holder or any of its Attribution Parties, and (B) exercise or
conversion of the unexercised or unconverted portion of any other securities of the Corporation (including any warrants) beneficially owned by
such Holder or any of its Attribution Parties that are subject to a limitation on conversion or exercise similar to the limitation contained herein.
For purposes of this section, beneficial ownership shall be calculated in

 



 

accordance with Section 13(d) of the Exchange Act and the applicable regulations of the Commission. In addition, for purposes hereof,
“group” has the meaning set forth in Section 13(d) of the Exchange Act and the applicable regulations of the Commission. For purposes of this
Section 6(c), in determining the number of outstanding shares of Common Stock, a Holder may rely on the number of outstanding shares of
Common Stock as stated in the most recent of the following: (A) the Corporation’s most recent periodic or annual filing with the Commission,
as the case may be, (B) a more recent public announcement by the Corporation that is filed with the Commission, or (C) a more recent notice
by the Corporation or the Corporation’s transfer agent to the Holder setting forth the number of shares of Common Stock then outstanding.
Upon the written request of a Holder (which may be by email), the Corporation shall, within three (3) Trading Days thereof, confirm in writing
to such Holder (which may be via email) the number of shares of Common Stock then outstanding. In any case, the number of outstanding
shares of Common Stock shall be determined after giving effect to any actual conversion or exercise of securities of the Corporation, including
shares of Series X Preferred Stock, by such Holder or its Attribution Parties since the date as of which such number of outstanding shares of
Common Stock was last publicly reported or confirmed to the Holder. The “Beneficial Ownership Limitation” shall initially be set at the
discretion of the Holder, as communicated in writing to the Corporation, between 4.9% and 19.9% of the number of shares of the Common
Stock outstanding immediately after giving effect to the issuance of shares of Common Stock pursuant to such Notice of Conversion (to the
extent permitted pursuant to this section). If no such writing is provided by a Holder to the Corporation prior to the Closing Date, the
Beneficial Ownership Limitation for such Holder shall be 19.9%.  Any Holder may lower such Holder’s Beneficial Ownership Limitation at
any time prior to the satisfaction of the Conversion Condition by providing written notice to the Corporation.  
 

(d)  Mechanics of Conversion

i. Delivery of Certificate or Electronic Issuance Upon Conversion. Unless otherwise requested by the Holder, the
Conversion Shares shall be issued in book entry form.

ii. Obligation Absolute. The Corporation’s obligation to issue and deliver the Conversion Shares upon conversion
of Series X Preferred Stock in accordance with the terms hereof are absolute and unconditional, irrespective of any action
or inaction by a Holder to enforce the same, any waiver or consent with respect to any provision hereof, the recovery of
any judgment against any Person or any action to enforce the same, or any setoff, counterclaim, recoupment, limitation or
termination, or any breach or alleged breach by such Holder or any other Person of any obligation to the Corporation or
any violation or alleged violation of law by such Holder or any other Person, and irrespective of any other circumstance
which might otherwise limit such obligation of the Corporation to such Holder in connection with the issuance of such
Conversion Shares.

iii. Reservation of Shares Issuable Upon Conversion. The Corporation covenants that at all times it will reserve and
keep available out of its authorized and unissued shares of Common Stock for the sole purpose of issuance upon
conversion of outstanding shares of Series X Preferred Stock, free from preemptive rights or any other actual contingent
purchase rights of Persons other

 



 

than the Holders of the Series X Preferred Stock, not less than such aggregate number of shares of the Common Stock as
shall be issuable (taking into account the adjustments of Section 7) upon the conversion of all outstanding shares of Series
X Preferred Stock. The Corporation covenants that all shares of Common Stock that shall be so issuable shall, upon issue,
be duly authorized, validly issued, fully paid and non-assessable.

iv. Limitation on Conversion. In the event that shares of Series X Preferred Stock are automatically converted into
Conversion Shares pursuant to Section 6(a), and the number of shares of Common Stock into which the shares of Series X
Preferred Stock would be converted upon such conversion pursuant to this Certificate of Designation would exceed either
the maximum number of unissued and otherwise unreserved shares of Common Stock which the Corporation may issue
under the Certificate of Incorporation at any given time but for this Section 6(d)(iv), then each Holder of Series X
Preferred Stock as of the Conversion Date or Subsequent Conversion Date, as applicable, shall automatically convert only
that number of shares of Series X Preferred Stock equal to (x) the aggregate number of shares of Series X Preferred Stock
held by such Holder multiplied by (y) the quotient of (a) divided by (b), where (a) is the number of shares of Common
Stock authorized but unissued and unreserved shares available for issuance and (b) is the number of shares of Common
Stock underlying all outstanding shares of Series X Preferred Stock.

v. [RESERVED]

vi. Transfer Taxes. The issuance of shares of the Common Stock upon conversion of the Series X Preferred Stock
shall be made without charge to any Holder for any documentary stamp or similar taxes that may be payable in respect of
the issue or delivery of such Shares, provided that the Corporation shall not be required to pay any tax that may be payable
in respect of any transfer involved in the issuance and delivery of any such Shares upon conversion in a name other than
that of the registered Holder(s) of such shares of Series X Preferred Stock, and the Corporation shall not be required to
issue or deliver such Shares unless or until the Person or Persons requesting the issuance thereof shall have paid to the
Corporation the amount of such tax or shall have established to the satisfaction of the Corporation that such tax has been
paid.

 
(e) Status as Stockholder. Upon the Automatic Conversion and the Subsequent Automatic Conversion, (i) the shares of

Series X Preferred Stock being converted shall be deemed converted into shares of Common Stock and (ii) the Holder’s rights as a holder of
such converted shares of Series X Preferred Stock shall cease and terminate, excepting only the right to receive book entry statements for such
shares of Common Stock and to any remedies provided herein or otherwise available at law or in equity to such Holder because of a failure by
the Corporation to comply with the terms of this Certificate of Designation. In all cases, the Holder shall retain all of its rights and remedies for
the Corporation’s failure to convert Series X Preferred Stock. In no event shall the Series X Preferred Stock convert into any shares of
Common Stock prior to the Stockholder Approval.

 



 

Section 7. Certain Adjustments.

(a) Stock Dividends and Stock Splits. If the Corporation, at any time while this Series X Preferred Stock is outstanding: (A)
pays a stock dividend or otherwise makes a distribution or distributions payable in shares of Common Stock (which, for avoidance of doubt,
shall not include any shares of Common Stock issued by the Corporation upon conversion of this Series X Preferred Stock) with respect to the
then outstanding shares of Common Stock; (B) subdivides outstanding shares of Common Stock into a larger number of shares; or (C)
combines (including by way of a reverse stock split) outstanding shares of Common Stock into a smaller number of shares, then the
Conversion Ratio shall be multiplied by a fraction of which the numerator shall be the number of shares of Common Stock (excluding any
treasury shares of the Corporation) outstanding immediately after such event and of which the denominator shall be the number of shares of
Common Stock outstanding immediately before such event (excluding any treasury shares of the Corporation). Any adjustment made pursuant
to this Section 7(a) shall become effective immediately after the record date for the determination of stockholders entitled to receive such
dividend or distribution and shall become effective immediately after the effective date in the case of a subdivision or combination.

(b) Fundamental Transaction. If, at any time while this Series X Preferred Stock is outstanding, (A) the Corporation effects
any merger or consolidation of the Corporation with or into another Person or any stock sale to, or other business combination (including,
without limitation, a reorganization, recapitalization, spin-off, share exchange or scheme or arrangement) with or into another Person (other
than such a transaction in which the Corporation is the surviving or continuing entity and its Common Stock is not exchanged for or converted
into other securities, cash or property), (B) the Corporation effects any sale, lease, transfer or exclusive license of all or substantially all of its
assets in one transaction or a series of related transactions, (C) any tender offer or exchange offer (whether by the Corporation or another
Person) is completed pursuant to which more than 50% of the Common Stock not held by the Corporation or such Person is exchanged for or
converted into other securities, cash or property, or (D) the Corporation effects any reclassification of the Common Stock or any compulsory
share exchange pursuant (other than as a result of a dividend, subdivision or combination covered by Section 7(a) above) to which the
Common Stock is effectively converted into or exchanged for other securities, cash or property (in any such case, a “Fundamental
Transaction”), then, upon any subsequent conversion of this Series X Preferred Stock the Holders shall have the right to receive, in lieu of the
right to receive Conversion Shares, for each Conversion Share that would have been issuable upon such conversion immediately prior to the
occurrence of such Fundamental Transaction, the same kind and amount of securities, cash or property as it would have been entitled to receive
upon the occurrence of such Fundamental Transaction if it had been, immediately prior to such Fundamental Transaction, the holder of one
share of Common Stock (the “Alternate Consideration”). For purposes of any such subsequent conversion, the determination of the
Conversion Ratio shall be appropriately adjusted to apply to such Alternate Consideration based on the amount of Alternate Consideration
issuable in respect of one share of Common Stock in such Fundamental Transaction, and the Corporation shall adjust the Conversion Ratio in a
reasonable manner reflecting the relative value of any different components of the Alternate Consideration. If holders of Common Stock are
given any choice as to the securities, cash or property to be received in a Fundamental Transaction, then each Holder shall be given the same
choice as to the Alternate Consideration it receives upon any conversion of this Series X Preferred Stock following such Fundamental
Transaction. To the extent

 



 

necessary to effectuate the foregoing provisions, any successor to the Corporation or surviving entity in such Fundamental Transaction shall file
a new Certificate of Designation with the same terms and conditions and issue to the Holders new preferred stock consistent with the foregoing
provisions and evidencing the Holders’ right to convert such preferred stock into Alternate Consideration. The terms of any agreement to
which the Corporation is a party and pursuant to which a Fundamental Transaction is effected shall include terms requiring any such successor
or surviving entity to comply with the provisions of this Section 7(b) and insuring that this Series X Preferred Stock (or any such replacement
security) will be similarly adjusted upon any subsequent transaction analogous to a Fundamental Transaction. The Corporation shall cause to be
delivered to each Holder, at its last address as it shall appear upon the stock books of the Corporation, written notice of any Fundamental
Transaction at least 20 calendar days prior to the date on which such Fundamental Transaction is expected to become ef fective or close, which
notice shall not contain any material, nonpublic information relating to the Corporation and/or any of its subsidiaries.

(c) Calculations. All calculations under this Section 7 shall be made to the nearest cent or the nearest 1/100th of a share, as
the case may be. For purposes of this Section 7, the number of shares of Common Stock deemed to be issued and outstanding as of a given
date shall be the sum of the number of shares of Common Stock (excluding any treasury shares of the Corporation) issued and outstanding.

Section 8. Redemption. Except as set forth herein, the shares of Series X Preferred Stock shall not be redeemable; provided,
however, that the foregoing shall not limit the ability of the Corporation to purchase or otherwise deal in such shares to the extent otherwise
permitted hereby and by law.

Section 9. Transfer. A Holder may transfer such shares of Series X Preferred Stock in whole, or in part, together with the
accompanying rights set forth herein, held by such holder without the consent of the Corporation; provided that such transfer is in compliance
with applicable securities laws. The Corporation shall in good faith (i) do and perform, or cause to be done and performed, all such further acts
and things, and (ii) execute and deliver all such other agreements, certificates, instruments and documents, in each case, as any holder of Series
X Preferred Stock may reasonably request in order to carry out the intent and accomplish the purposes of this Section 9.
 

Section 10. Miscellaneous.

(a) Notices. Any and all notices or other communications or deliveries to be provided by the Holders hereunder shall be in
writing and delivered personally, via email or sent by a nationally recognized overnight courier service, addressed to the Corporation, at:

2070 Las Palmas Drive
Carlsbad, CA 92011
Attention: CEO

(or such other email address or mailing address as the Corporation may specify for such purposes by
notice to the Holders delivered in accordance with this Section.)

 



 
Any and all notices or other communications or deliveries to be provided by the Corporation hereunder shall be in writing and

delivered personally, by email at the email address of such Holder appearing on the books of the Corporation, or if no such email address
appears on the books of the Corporation, sent by a nationally recognized overnight courier service addressed to each Holder, at the principal
place of business of such Holder. Any notice or other communication or deliveries hereunder shal l be deemed given and effective on the
earliest of (i) the date of transmission, if such notice or communication is delivered via email at the email address specified in this Section prior
to 5:30 p.m. (New York City time) on any date, (ii) the date immedi ately following the date of transmission, if such notice or communication
is delivered via email at the email address specified in this Section between 5:30 p.m. and 11:59 p.m. (New York City time) on any date, (iii)
the second Business Day following the date of mailing, if sent by nationally recognized overnight courier service, or (iv) upon actual receipt by
the party to whom such notice is required to be given.

(b) Waiver. Any waiver by the Corporation or a Holder of a breach of any provision of this Certificate of Designation shall
not operate as or be construed to be a waiver of any other breach of such provision or of any breach of any other provision of this Certificate of
Designation or a waiver by any other Holders. The failure of the Corporation or a Holder to insist upon strict adherence to any term of this
Certificate of Designation on one or more occasions shall not be considered a waiver or deprive that party (or any other Holder) of the right
thereafter to insist upon strict adherence to that term or any other term of this Certificate of Designation. Any waiver by the Corporation or a
Holder must be in writing. Notwithstanding any provision in this Certificate of Designation to the contrary, any provision contained herein and
any right of the Holders of Series X Preferred Stock granted hereunder may be waived as to all shares of Series X Preferred Stock (and the
Holders thereof) upon the written consent of the Holders of not less than a majority of the shares of Series X Preferred Stock then outstanding,
unless a higher percentage is required by the DGCL, in which case the written consent of the Holders of not less than such higher percentage
shall be required.

(c) Severability. If any provision of this Certificate of Designation is invalid, illegal or unenforceable, the balance of this
Certificate of Designation shall remain in effect, and if any provision is inapplicable to any Person or circumstance, it shall nevertheless remain
applicable to all other Persons and circumstances. If it shall be found that any interest or other amount deemed interest due hereunder violates
the applicable law governing usury, the applicable rate of interest due hereunder shall automatically be lowered to equal the maximum rate of
interest permitted under applicable law.

(d) Next Business Day. Whenever any payment or other obligation hereunder shall be due on a day other than a Business
Day, such payment shall be made on the next succeeding Business Day.

(e) Headings. The headings contained herein are for convenience only, do not constitute a part of this Certificate of
Designation and shall not be deemed to limit or affect any of the provisions hereof.

(f) Status of Converted Series X Preferred Stock. If any shares of Series X Preferred Stock shall be converted, repurchased,
redeemed or otherwise acquired by the Corporation, such shares shall resume the status of authorized but unissued shares of preferred stock and
shall no longer be designated as Series X Preferred Stock.

********************
 

 



 
IN WITNESS WHEREOF, the undersigned has executed this Certificate of Designation this 9th day of January 2023.
 
 
 
By:  /s/ Jonathan Will McGuire  
Name:  Jonathan Will McGuire  
Title:  Chief Executive Officer  
 

 



Exhibit 3.2
 

RA MEDICAL SYSTEMS, INC.
 

CERTIFICATE OF DESIGNATION OF PREFERENCES,
RIGHTS AND LIMITATIONS

OF
SERIES A CONVERTIBLE PREFERRED STOCK

 
PURSUANT TO SECTION 151 OF THE

DELAWARE GENERAL CORPORATION LAW
 
        The undersigned, Jonathan Will McGuire, hereby certifies that:
 
                1. He is the Chief Executive Officer of Ra Medical Systems, Inc., a Delaware corporation (the “Corporation”).
 
                2. The Corporation is authorized to issue 10,000,000 shares of preferred stock, [●] of which have been issued.
 
                3. The following resolutions were duly adopted by the board of directors of the Corporation (the “Board of Directors”):
 
        WHEREAS, the certificate of incorporation of the Corporation provides for a class of its authorized stock known as preferred stock,
consisting of 10,000,000 shares, $0.0001 par value per share, issuable from time to time in one or more series;
 
        WHEREAS, the Board of Directors is authorized to fix the dividend rights, dividend rate, voting rights, conversion rights, rights and
terms of redemption and liquidation preferences of any wholly unissued series of preferred stock and the number of shares constituting any
series and the designation thereof, of any of them; and
 
        WHEREAS, it is the desire of the Board of Directors, pursuant to its authority as aforesaid, to fix the rights, preferences, restrictions and
other matters relating to a series of the preferred stock, which shall consist of, except as otherwise set forth in the Purchase Agreement, up to
[●] shares of the preferred stock which the Corporation has the authority to issue, as follows:
 
        NOW, THEREFORE, BE IT RESOLVED , that the Board of Directors does hereby provide for the issuance of a series of preferred
stock for cash or exchange of other securities, rights or property and does hereby fix and determine the rights, preferences, restrictions and
other matters relating to such series of preferred stock as follows:
 
 

 



 
 
 

TERMS OF PREFERRED STOCK
 

Section 1. Definitions. Capitalized terms used and not otherwise defined herein shall have the meanings set forth
in the Purchase Agreement. In addition, the following terms shall have the following meanings:

 
“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or is controlled by or

is under common control with a Person, as such terms are used in and construed under Rule 405 of the Securities Act.
 
“Alternate Consideration” shall have the meaning set forth in Section 7(d).
 
“Attribution Parties” shall have the meaning set forth in Section 6(d).
 
“Beneficial Ownership Limitation” shall have the meaning set forth in Section 6(d).
 
“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal holiday in the United

States or any day on which banking institutions in the State of New York are authorized or required by law or other governmental
action to close.

 
“Buy-In” shall have the meaning set forth in Section 6(c)(iv).

 
“Commission” means the United States Securities and Exchange Commission.
 
“Common Stock” means the Corporation’s common stock, par value $0.0001 per share, and stock of any other class of

securities into which such securities may hereafter be reclassified or changed.
 
“Common Stock Equivalents” means any securities of the Corporation or the Subsidiaries which would entitle the holder

thereof to acquire at any time Common Stock, including, without limitation, any debt, preferred stock, rights, options, warrants or
other instrument that is at any time convertible into or exercisable or exchangeable for, or otherwise entitles the holder thereof to
receive, Common Stock.

 
“Conversion Amount” means the sum of the Stated Value at issue.
 
“Conversion Date” shall have the meaning set forth in Section 6(a).
 
“Conversion Price” shall have the meaning set forth in Section 6(b).
 
“Conversion Shares” means, collectively, the shares of Common Stock issuable upon conversion of the shares of Preferred

Stock in accordance with the terms hereof.

 



 
 
“Conversion Shares Registration Statement” means a registration statement that registers the resale of all Conversion

Shares of the Holders, who shall be named as “selling stockholders” therein and meets the requirements of the Registration Rights
Agreement.

 
“Distribution” shall have the meaning set forth in Section 7(c).
 
“Effective Date” means the date that the Conversion Shares Registration Statement filed by the Corporation pursuant to

the Registration Rights Agreement is first declared effective by the Commission.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated

thereunder.
 
“Fundamental Transaction” shall have the meaning set forth in Section 7(d).
 
“Holder” shall have the meaning given such term in Section 2.
 
“Liquidation” shall have the meaning set forth in Section 5.

 
“New York Courts” shall have the meaning set forth in Section 8(d).
 
“Notice of Conversion” shall have the meaning set forth in Section 6(a).

 
“Original Issue Date” means the date of the first issuance of any shares of the Preferred Stock regardless of the number of

transfers of any particular shares of Preferred Stock and regardless of the number of certificates which may be issued to evidence such
Preferred Stock.

 
“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture,

limited liability company, joint stock company, government (or an agency or subdivision thereof) or other entity of any kind.
 
“Preferred Stock” shall have the meaning set forth in Section 2.
 
“Purchase Agreement” means the Securities Purchase Agreement, dated as of the Original Issue Date, among the

Corporation and the original Holders, as amended, modified or supplemented from time to time in accordance with its terms.
 
“Purchase Rights” shall have the meaning set forth in Section 7(b).
 
“Registration Rights Agreement” means the Registration Rights Agreement, dated as of the date of the Purchase

Agreement, among the Corporation and the original Holders, in the form of Exhibit B attached to the Purchase Agreement.
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“Registration Statement” means a registration statement meeting the requirements set forth in the Registration Rights

Agreement and covering the resale of the Underlying Shares by each Holder as provided for in the Registration Rights Agreement.
 
“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.
 
“Share Delivery Date” shall have the meaning set forth in Section 6(c)(i).
 
“Standard Settlement Period” shall have the meaning set forth in Section 6(c)(i).
 
“Stated Value” shall have the meaning set forth in Section 2, as the same may be increased pursuant to Section 3.

 
“Stockholder Approval” means the approval of the Company’s stockholders to the extent required pursuant to Section 713

of the NYSE American Listed Company Guide.
 
“Successor Entity” shall have the meaning set forth in Section 7(d).
 
“Trading Day” means a day on which the principal Trading Market is open for business.
 
“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for

trading on the date in question: the NYSE American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global
Select Market or the New York Stock Exchange (or any successors to any of the foregoing).

 
“Transfer Agent” means American Stock Transfer & Trust Company, LLC, the current transfer agent of the Corporation,

with a mailing address of 6201 15th Avenue, Brooklyn, New York 11219, and a facsimile number of (718) 234-5001, and any
successor transfer agent of the Company.

 
“Warrants” means, collectively, the Common Stock purchase warrants delivered to the Holder at the Closing in

accordance with Section 2.2(a) of the Purchase Agreement, which Warrants shall be exercisable immediately and have a term of
exercise equal to five (5) years, in the form of Exhibit C attached to the Purchase Agreement.  

Section 2. Designation, Amount and Par Value . The series of preferred stock shall be designated as the
Corporation’s Series A Convertible Preferred Stock (the “ Preferred Stock”) and the number of shares so designated shall be up to [●] (which
shall not be subject to increase without the written consent of all of the holders of the Preferred Stock (each, a “Holder” and collectively, the
“Holders”)). Each share of Preferred Stock shall have a par value of $0.0001

98
 



 

per share and a stated value equal to $1,000, subject to increase set forth in Section 3 below (the “Stated Value”).  
 
Section 3. Dividends. Except for stock dividends or Distributions (as defined below) for which adjustments are to

be made pursuant to Section 7, Holders shall be entitled to receive, and the Corporation shall pay, dividends on shares of Preferred Stock equal
(on an as-if-converted-to-Common-Stock basis, disregarding for such purpose any conversion limitations hereunder) to and in the same form as
dividends actually paid on shares of the Common Stock when, as and if such dividends are paid on shares of the Common Stock.  No other
dividends shall be paid on shares of Preferred Stock.  The Corporation shall not pay any dividends on the Common Stock unless the
Corporation simultaneously complies with this provision.
 

Section 4. Voting Rights . Except as otherwise provided herein or as otherwise required by law, the Preferred
Stock shall have no voting rights. However, as long as any shares of Preferred Stock are outstanding, the Corporation shall not, without the
affirmative vote of the Holders of a majority of the then outstanding shares of the Preferred Stock, (a) alter or change adversely the powers,
preferences or rights given to the Preferred Stock or alter or amend this Certificate of Designation, (b) amend its certificate of incorporation or
other charter documents in any manner that adversely affects any rights of the Holders, (c) increase the number of authorized shares of
Preferred Stock, or (d) enter into any agreement with respect to any of the foregoing.

 
Section 5. Liquidation. Upon any liquidation, dissolution or winding-up of the Corporation, whether voluntary or

involuntary (a “Liquidation”), the Holders shall be entitled to receive out of the assets, whether capital or surplus, of the Corporation the same
amount that a holder of Common Stock would receive if the Preferred Stock were fully converted (disregarding for such purposes any
conversion limitations hereunder) to Common Stock which amounts shall be paid pari passu with all holders of Common Stock. The
Corporation shall mail written notice of any such Liquidation, not less than 45 days prior to the payment date stated therein, to each Holder.

 
Section 6. Conversion.

 
a) Conversions at Option of Holder. Each share of Preferred Stock shall be convertible, on or after the date

Stockholder Approval is received and effective, from time to time at the option of the Holder thereof, into that number of shares of
Common Stock (subject to the limitations set forth in Section 6(d)) determined by dividing the Stated Value of such share of
Preferred Stock by the Conversion Price. Holders shall effect conversions by providing the Corporation with the form of conversion
notice attached hereto as Annex A  (a “Notice of Conversion”). Each Notice of Conversion shall specify the number of shares of
Preferred Stock to be converted, the number of shares of Preferred Stock owned prior to the conversion at issue, the number of shares
of Preferred Stock owned subsequent to the conversion at issue and the date on which such conversion is to be effected, which date
may not be prior to the date the applicable Holder delivers by facsimile or e-mail such Notice of Conversion to the Corporation (such
date, the
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“Conversion Date”). If no Conversion Date is specified in a Notice of Conversion, the Conversion Date shall be the date that such
Notice of Conversion to the Corporation is deemed delivered hereunder. No ink-original Notice of Conversion shall be required, nor
shall any medallion guarantee (or other type of guarantee or notarization) of any Notice of Conversion form be required.  The
calculations and entries set forth in the Notice of Conversion shall control in the absence of manifest or mathematical error.  To effect
conversions of shares of Preferred Stock, a Holder shall not be required to surrender the certificate(s) representing the shares of
Preferred Stock to the Corporation unless all of the shares of Preferred Stock represented thereby are so converted, in which case such
Holder shall deliver the certificate representing such shares of Preferred Stock promptly following the Conversion Date at
issue.  Shares of Preferred Stock converted into Common Stock or redeemed in accordance with the terms hereof shall be canceled
and shall not be reissued.

 
b) Conversion Price.  The conversion price for the Preferred Stock shall equal $[●], subject to adjustment herein

(the “Conversion Price”).
 

c) Mechanics of Conversion
 

i. Delivery of Conversion Shares Upon Conversion. Not later than the earlier of (i) two (2) Trading Days
and (ii) the number of Trading Days comprising the Standard Settlement Period (as defined below) after each Conversion
Date (the “Share Delivery Date”), the Corporation shall deliver, or cause to be delivered, to the converting Holder (A)
Conversion Shares which, on or after the earlier of (i) the six (6) month anniversary of the Original Issue Date or (ii) the
Effective Date, shall be free of restrictive legends and trading restrictions (other than those which may then be required by
the Purchase Agreement) representing the number of Conversion Shares being acquired upon the conversion of the
Preferred Stock, and (B) a bank check in the amount of accrued and unpaid dividends, if any. On or after the earlier of (i)
the six (6) month anniversary of the Original Issue Date or (ii) the Effective Date, the Corporation shall use its best efforts
to deliver the Conversion Shares required to be delivered by the Corporation under this Section 6 electronically through
the Depository Trust Company or another established clearing corporation performing similar functions. As used herein,
“Standard Settlement Period” means the standard settlement period, expressed in a number of Trading Days, on the
Company’s primary Trading Market with respect to the Common Stock as in effect on the date of delivery of the Notice of
Conversion.

 
ii. Failure to Deliver Conversion Shares.  If, in the case of any Notice of Conversion, such Conversion

Shares are not delivered to or as directed by the applicable Holder by the Share Delivery Date, the Holder shall be entitled
to elect by written notice to the Corporation at any time on or before its receipt of such Conversion Shares, to rescind such
Conversion, in which event the Corporation shall promptly return to the Holder any original Preferred Stock certificate
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delivered to the Corporation and the Holder shall promptly return to the Corporation the Conversion Shares issued to such
Holder pursuant to the rescinded Notice of Conversion.
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iii. Obligation Absolute; Partial Liquidated Damages.  The Corporation’s obligation to issue and deliver
the Conversion Shares upon conversion of Preferred Stock in accordance with the terms hereof are absolute and
unconditional, irrespective of any action or inaction by a Holder to enforce the same, any waiver or consent with respect to
any provision hereof, the recovery of any judgment against any Person or any action to enforce the same, or any setoff,
counterclaim, recoupment, limitation or termination, or any breach or alleged breach by such Holder or any other Person of
any obligation to the Corporation or any violation or alleged violation of law by such Holder or any other person, and
irrespective of any other circumstance which might otherwise limit such obligation of the Corporation to such Holder in
connection with the issuance of such Conversion Shares; provided, however, that such delivery shall not operate as a
waiver by the Corporation of any such action that the Corporation may have against such Holder.  In the event a Holder
shall elect to convert any or all of the Stated Value of its Preferred Stock, the Corporation may not refuse conversion based
on any claim that such Holder or anyone associated or affiliated with such Holder has been engaged in any violation of
law, agreement or for any other reason, unless an injunction from a court, on notice to Holder, restraining and/or enjoining
conversion of all or part of the Preferred Stock of such Holder shall have been sought and obtained, and the Corporation
posts a surety bond for the benefit of such Holder in the amount of 150% of the Stated Value of Preferred Stock which is
subject to the injunction, which bond shall remain in effect until the completion of arbitration/litigation of the underlying
dispute and the proceeds of which shall be payable to such Holder to the extent it obtains judgment.  In the absence of such
injunction, the Corporation shall issue Conversion Shares and, if applicable, cash, upon a properly noticed conversion. If
the Corporation fails to deliver to a Holder such Conversion Shares pursuant to Section 6(c)(i) by the Share Delivery Date
applicable to such conversion, the Corporation shall pay to such Holder, in cash, as liquidated damages and not as a
penalty, for each $5,000 of Stated Value of Preferred Stock being converted, $50 per Trading Day (increasing to $100 per
Trading Day on the third (3rd ) Trading Day and increasing to $200 per Trading Day on the sixth (6th ) Trading Day after
such damages begin to accrue) for each Trading Day after the Share Delivery Date until such Conversion Shares are
delivered or Holder rescinds such conversion. Nothing herein shall limit a Holder’s right to pursue actual damages for the
Corporation’s failure to deliver Conversion Shares within the period specified herein and such Holder shall have the right
to pursue all remedies available to it hereunder, at law or in equity including, without limitation, a decree of specific
performance and/or injunctive relief.  The exercise of any such rights shall not prohibit a Holder from seeking to enforce
damages pursuant to any other Section hereof or under applicable law.
 

iv. Compensation for Buy-In on Failure to Timely Deliver Conversion Shares Upon Conversion. In
addition to any other rights available to the Holder, if the Corporation fails for any reason to deliver to a Holder the
applicable

102
 



 
Conversion Shares by the Share Delivery Date pursuant to Section 6(c)(i), and if after such Share Delivery Date such
Holder is required by its brokerage firm to purchase (in an open market transaction or otherwise), or the Holder’s
brokerage firm otherwise purchases, shares of Common Stock to deliver in satisfaction of a sale by such Holder of the
Conversion Shares which such Holder was entitled to receive upon the conversion relating to such Share Delivery Date (a
“Buy-In”), then the Corporation shall (A) pay in cash to such Holder (in addition to any other remedies available to or
elected by such Holder) the amount, if any, by which (x) such Holder’s total purchase price (including any brokerage
commissions) for the Common Stock so purchased exceeds (y) the product of (1) the aggregate number of shares of
Common Stock that such Holder was entitled to receive from the conversion at issue multiplied by (2) the actual sale price
at which the sell order giving rise to such purchase obligation was executed (including any brokerage commissions) and
(B) at the option of such Holder, either reissue (if surrendered) the shares of Preferred Stock equal to the number of shares
of Preferred Stock submitted for conversion (in which case, such conversion shall be deemed rescinded) or deliver to such
Holder the number of shares of Common Stock that would have been issued if the Corporation had timely complied with
its delivery requirements under Section 6(c)(i). For example, if a Holder purchases shares of Common Stock having a total
purchase price of $11,000 to cover a Buy-In with respect to an attempted conversion of shares of Preferred Stock with
respect to which the actual sale price of the Conversion Shares (including any brokerage commissions) giving rise to such
purchase obligation was a total of $10,000 under clause (A) of the immediately preceding sentence, the Corporation shall
be required to pay such Holder $1,000. The Holder shall provide the Corporation written notice indicating the amounts
payable to such Holder in respect of the Buy-In and, upon request of the Corporation, evidence of the amount of such loss.
Nothing herein shall limit a Holder’s right to pursue any other remedies available to it hereunder, at law or in equity
including, without limitation, a decree of specific performance and/or injunctive relief with respect to the Corporation’s
failure to timely deliver the Conversion Shares upon conversion of the shares of Preferred Stock as required pursuant to
the terms hereof.
 

v. Reservation of Shares Issuable Upon Conversion. The Corporation covenants that it will at all times
reserve and keep available out of its authorized and unissued shares of Common Stock for the sole purpose of issuance
upon conversion of the Preferred Stock as herein provided, free from preemptive rights or any other actual contingent
purchase rights of Persons other than the Holder (and the other holders of the Preferred Stock), not less than such
aggregate number of shares of the Common Stock as shall (subject to the terms and conditions set forth in the Purchase
Agreement) be issuable (taking into account the adjustments and restrictions of Section 7) upon the conversion of the then
outstanding shares of Preferred Stock.  The Corporation covenants that all shares of Common Stock that shall be so
issuable shall, upon issue, be duly authorized, validly issued, fully paid and nonassessable and, if the Conversion Shares
Registration Statement is then effective under the Securities Act, shall be registered for public resale in accordance with
such Conversion Shares
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Registration Statement (subject to such Holder’s compliance with its obligations under the Registration Rights
Agreement).

 
vi. Fractional Shares. No fractional shares or scrip representing fractional shares shall be issued upon the

conversion of the Preferred Stock.  As to any fraction of a share which the Holder would otherwise be entitled to purchase
upon such conversion, the Corporation shall round up to the next whole share. Notwithstanding anything to the contrary
contained herein, but consistent with the provisions of this subsection with respect to fractional Conversion Shares,
nothing shall prevent any Holder from converting fractional shares of Preferred Stock.

 
vii. Transfer Taxes and Expenses.  The issuance of Conversion Shares on conversion of this Preferred

Stock shall be made without charge to any Holder for any documentary stamp or similar taxes that may be payable in
respect of the issue or delivery of such Conversion Shares, provided that the Corporation shall not be required to pay any
tax that may be payable in respect of any transfer involved in the issuance and delivery of any such Conversion Shares
upon conversion in a name other than that of the Holders of such shares of Preferred Stock and the Corporation shall not
be required to issue or deliver such Conversion Shares unless or until the Person or Persons requesting the issuance thereof
shall have paid to the Corporation the amount of such tax or shall have established to the satisfaction of the Corporation
that such tax has been paid.  The Corporation shall pay all Transfer Agent fees required for same-day processing of any
Notice of Conversion and all fees to the Depository Trust Company (or another established clearing corporation
performing similar functions) required for same-day electronic delivery of the Conversion Shares.

 
d) Beneficial Ownership Limitation.  The Corporation shall not effect any conversion of the Preferred Stock, and a

Holder shall not have the right to convert any portion of the Preferred Stock, to the extent that, after giving effect to the conversion set
forth on the applicable Notice of Conversion, such Holder (together with such Holder’s Affiliates, and any Persons acting as a group
together with such Holder or any of such Holder’s Affiliates (such Persons, “Attribution Parties”)) would beneficially own in excess
of the Beneficial Ownership Limitation (as defined below).  For purposes of the foregoing sentence, the number of shares of
Common Stock beneficially owned by such Holder and its Affiliates and Attribution Parties shall include the number of shares of
Common Stock issuable upon conversion of the Preferred Stock with respect to which such determination is being made, but shall
exclude the number of shares of Common Stock which are issuable upon (i) conversion of the remaining, unconverted Stated Value
of Preferred Stock beneficially owned by such Holder or any of its Affiliates or Attribution Parties and (ii) exercise or conversion of
the unexercised or unconverted portion of any other securities of the Corporation subject to a limitation on conversion or exercise
analogous to the limitation contained herein (including, without limitation, the Preferred Stock or the Warrants) beneficially owned
by such Holder or any of its Affiliates or Attribution Parties.  Except as set forth in the preceding sentence, for
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purposes of this Section 6(d), beneficial ownership shall be calculated in accordance with Section 13(d) of the Exchange Act and the
rules and regulations promulgated thereunder.  To the extent that the limitation contained in this Section 6(d) applies, the
determination of whether the Preferred Stock is convertible (in relation to other securities owned by such Holder together with any
Affiliates and Attribution Parties) and of how many shares of Preferred Stock are convertible shall be in the sole discretion of such
Holder, and the submission of a Notice of Conversion shall be deemed to be such Holder’s determination of whether the shares of
Preferred Stock may be converted (in relation to other securities owned by such Holder together with any Affiliates and Attribution
Parties) and how many shares of the Preferred Stock are convertible, in each case subject to the Beneficial Ownership Limitation. To
ensure compliance with this restriction, each Holder will be deemed to represent to the Corporation each time it delivers a Notice of
Conversion that such Notice of Conversion has not violated the restrictions set forth in this paragraph and the Corporation shall have
no obligation to verify or confirm the accuracy of such determination.  In addition, a determination as to any group status as
contemplated above shall be determined in accordance with Section 13(d) of the Exchange Act and the rules and regulations
promulgated thereunder.  For purposes of this Section 6(d), in determining the number of outstanding shares of Common Stock, a
Holder may rely on the number of outstanding shares of Common Stock as stated in the most recent of the following: (i) the
Corporation’s most recent periodic or annual report filed with the Commission, as the case may be, (ii) a more recent public
announcement by the Corporation or (iii) a more recent written notice by the Corporation or the Transfer Agent  setting forth the
number of shares of Common Stock outstanding.  Upon the written or oral request (which may be via e-mail) of a Holder, the
Corporation shall within one Trading Day confirm orally and in writing to such Holder the number of shares of Common Stock then
outstanding.  In any case, the number of outstanding shares of Common Stock shall be determined after giving effect to the
conversion or exercise of securities of the Corporation, including the Preferred Stock, by such Holder or its Affiliates or Attribution
Parties since the date as of which such number of outstanding shares of Common Stock was reported. The “Beneficial Ownership
Limitation” shall be 4.99% (or, upon election by a Holder prior to the issuance of any shares of Preferred Stock, 9.99%) of the
number of shares of the Common Stock outstanding immediately after giving effect to the issuance of shares of Common Stock
issuable upon conversion of Preferred Stock held by the applicable Holder.  A Hold er, upon notice to the Corporation, may increase
or decrease the Beneficial Ownership Limitation provisions of this Section 6(d) applicable to its Preferred Stock provided that the
Beneficial Ownership Limitation in no event exceeds 9.99% of the number of shares of the Common Stock outstanding immediately
after giving effect to the issuance of shares of Common Stock upon conversion of this Preferred Stock held by the Holder and the
provisions of this Section 6(d) shall continue to apply.  Any such increase in the Beneficial Ownership Limitation will not be effective
until the sixty-first (61st) day after such notice is delivered to the Corporation and shall only apply to such Holder and no other
Holder.  The provisions of this paragraph shall be construed and implemented in a manner otherwise than in strict conformity with the
terms of this Section 6(d) to correct this paragraph (or any portion hereof) which may be defective or inconsistent with the intended
Beneficial
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Ownership Limitation contained herein or to make changes or supplements necessary or desirable to properly give effect to such
limitation. The limitations contained in this paragraph shall apply to a successor holder of Preferred Stock.

 
Section 7. Certain Adjustments.

 
a) Stock Dividends and Stock Splits.  If the Corporation, at any time while this Preferred Stock is outstanding: (i)

pays a stock dividend or otherwise makes a Distribution or Distributions payable in shares of Common Stock on shares of Common
Stock or any other Common Stock Equivalents (which, for avoidance of doubt, shall not include any shares of Common Stock issued
by the Corporation upon conversion of, or payment of a dividend on, this Preferred Stock), (ii) subdivides outstanding shares of
Common Stock into a larger number of shares, (iii) combines (including by way of a reverse stock split) outstanding shares of
Common Stock into a smaller number of shares, or (iv) issues, in the event of a reclassification of shares of the Common Stock, any
shares of capital stock of the Corporation, then the Conversion Price shall be multiplied by a fraction of which the numerator shall be
the number of shares of Common Stock (excluding any treasury shares of the Corporation) outstanding immediately before such
event, and of which the denominator shall be the number of shares of Common Stock outstanding immediately after such event.  Any
adjustment made pursuant to this Section 7(a) shall become effective immediately after the record date for the determination of
stockholders entitled to receive such dividend or Distribution and shall become effective immediately after the effective date in the
case of a subdivision, combination or re‑classification.
 

b) Subsequent Rights Offerings.  In addition to any adjustments pursuant to Section 7(a) above, if at any time the
Corporation grants, issues or sells any Common Stock Equivalents or rights to purchase stock, warrants, securities or other property
pro rata to the record holders of any class of shares of Common Stock (the “Purchase Rights”), then the Holder will be entitled to
acquire, upon the terms applicable to such Purchase Rights, the aggregate Purchase Rights which the Holder could have acquired if
the Holder had held the number of shares of Common Stock acquirable upon complete conversion of such Holder’s Preferred Stock
(without regard to any limitations on exercise hereof, including without limitation, the Beneficial Ownership Limitation) immediately
before the date on which a record is taken for the grant, issuance or sale of such Purchase Rights, or, if no such record is taken, the
date as of which the record holders of shares of Common Stock are to be determined for the grant, issue or sale of such Purchase
Rights (provided, however, to the extent that the Holder’s right to participate in any such Purchase Right would result in the Holder
exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in such Purchase Right to such
extent (or beneficial ownership of such shares of Common Stock as a result of such Purchase Right to such extent) and such Purchase
Right to such extent shall be held in abeyance for the Holder until such time, if ever, as its right thereto would not result in the Holder
exceeding the Beneficial Ownership Limitation).
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c) Pro Rata Distributions. During such time as this Preferred Stock is outstanding, if the Corporation declares or
makes any dividend or other distribution of its assets (or rights to acquire its assets) to holders of shares of Common Stock, by way of
return of capital or otherwise (including, without limitation, any distribution of cash, stock or other securities, property or options by
way of a dividend, spin off, reclassification, corporate rearrangement, scheme of arrangement or other similar transaction) (a
“Distribution”), at any time after the issuance of this Preferred Stock, then, in each such case, the Holder shall be entitled to
participate in such Distribution to the same extent that the Holder would have participated therein if the Holder had held the number
of shares of Common Stock acquirable upon complete conversion of this Preferred Stock (without regard to any limitations on
conversion hereof, including without limitation, the Beneficial Ownership Limitation) immediately before the date of which a record
is taken for such Distribution, or, if no such record is taken, the date as of which the record holders of shares of Common Stock are to
be determined for the participation in such Distribution (provided, however, to the extent that the Holder's right to participate in any
such Distribution would result in the Holder exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to
participate in such Distribution to such extent (or in the beneficial ownership of any shares of Common Stock as a result of such
Distribution to such extent) and the portion of such Distribution shall be held in abeyance for the benefit of the Holder until such time,
if ever, as its right thereto would not result in the Holder exceeding the Beneficial Ownership Limitation).
 

d) Fundamental Transaction. If, at any time while this Preferred Stock is outstanding, (i) the Corporation, directly or
indirectly, in one or more related transactions effects any merger or consolidation of the Corporation with or into another Person, (ii)
the Corporation, directly or indirectly, effects any sale, lease, license, assignment, transfer, conveyance or other disposition of all or
substantially all of its assets in one or a series of related transactions, (iii) any, direct or indirect, purchase offer, tender offer or
exchange offer (whether by the Corporation or another Person) is completed pursuant to which holders of Common Stock are
permitted to sell, tender or exchange their shares for other securities, cash or property and has been accepted by the holders of 50% or
more of the outstanding Common Stock, (iv) the Corporation, directly or indirectly, in one or more related transactions effects any
reclassification, reorganization or recapitalization of the Common Stock or any compulsory share exchange pursuant to which the
Common Stock is effectively converted into or exchanged for other securities, cash or property, or (v) the Corporation, directly or
indirectly, in one or more related transactions consummates a stock or share purchase agreement or other business combination
(including, without limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with another Person whereby
such other Person acquires more than 50% of the outstanding shares of Common Stock (not including any shares of Common Stock
held by the other Person or other Persons making or party to, or associated or affiliated with the other Persons making or party to,
such stock or share purchase agreement or other business combination) (each a “Fundamental Transaction”), then, upon any
subsequent conversion of this Preferred Stock, the Holder shall have the right to receive, for each Conversion Share that would have
been issuable upon such conversion
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immediately prior to the occurrence of such Fundamental Transaction (without regard to any limitation in Section 6(d) on the
conversion of this Preferred Stock) , the number of shares of Common Stock of the successor or acquiring corporation or of the
Corporation, if it is the surviving corporation, and any additional consideration (the “Alternate Consideration”) receivable as a result
of such Fundamental Transaction by a holder of the number of shares of Common Stock for which this Preferred Stock is convertible
immediately prior to such Fundamental Transaction (without regard to any limitation in Section 6(d) on the conversion of this
Preferred Stock), provided, however, that the CP Transaction , or any subsequent exercise or conversion of securities issued in
connection with the CP Transaction,  shall be deemed not to be a Fundamental Transaction.  For purposes of any such conversion, the
determination of the Conversion Price shall be appropriately adjusted to apply to such Alternate Consideration based on the amount
of Alternate Consideration issuable in respect of one share of Common Stock in such Fundamental Transaction, and the Corporation
shall apportion the Conversion Price among the Alternate Consideration in a reasonable manner reflecting the relative value of any
different components of the Alternate Consideration.  If holders of Common Stock are given any choice as to the securities, cash or
property to be received in a Fundamental Transaction, then the Holder shall be given the same choice as to the Alternate
Consideration it receives upon any conversion of this Preferred Stock following such Fundamental Transaction.  To the extent
necessary to effectuate the foregoing provisions, any successor to the Corporation or surviving entity in such Fundamental
Transaction shall file a new Certificate of Designation with the same terms and conditions and issue to the Holders new preferred
stock consistent with the foregoing provisions and evidencing the Holders’ right to convert such preferred stock into Alternate
Consideration.  The Corporation shall cause any successor entity in a Fundamental Transaction in which the Corporation is not the
survivor (the “Successor Entity”) to assume in writing all of the obligations of the Corporation under this Certificate of Designation in
accordance with the provisions of this Section 7(d) pursuant to written agreements in form and substance reasonably satisfactory to
the Holder and approved by the Holder (without unreasonable delay) prior to such Fundamental Transaction and shall, at the option of
the Holder, deliver to the Holder in exchange for this Preferred Stock a security of the Successor Entity evidenced by a written
instrument substantially similar in form and substance to this Preferred Stock which is convertible for a corresponding number of
shares of capital stock of such Successor Entity (or its parent entity) equivalent to the shares of Common Stock acquirable and
receivable upon conversion of this Preferred Stock (without regard to any limitations on the conversion of this Preferred Stock) prior
to such Fundamental Transaction, and with a conversion price which applies the Conversion Price hereunder to such shares of capital
stock (but taking into account the relative value of the shares of Common Stock pursuant to such Fundamental Transaction and the
value of such shares of capital stock and, such number of shares of capital stock and such conversion price being for the purpose of
protecting the economic value of this Preferred Stock immediately prior to the consummation of such Fundamental Transaction), and
which is reasonably satisfactory in form and substance to the Holder. Upon the occurrence of any such Fundamental Transaction, the
Successor Entity shall succeed to, and be substituted for (so that from and after the date of such
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Fundamental Transaction, the provisions of this Certificate of Designation referring to the “Corporation” shall refer instead to the
Successor Entity), and may exercise every right and power of the Corporation and shall assume all of the obligations of the
Corporation under this Certificate of Designation with the same effect as if such Successor Entity had been named as the Corporation
herein.

e) Calculations.  All calculations under this Section 7 shall be made to the nearest cent or the nearest 1/100th of a
share, as the case may be.  For purposes of this Section 7, the number of shares of Common Stock deemed to be issued and
outstanding as of a given date shall be the sum of the number of shares of Common Stock (excluding any treasury shares of the
Corporation) issued and outstanding.
 

f) Notice to the Holders.
 

i. Adjustment to Conversion Price.  Whenever the Conversion Price is adjusted pursuant to any
provision of this Section 7, the Corporation shall promptly deliver to each Holder by facsimile or e-mail a notice setting
forth the Conversion Price after such adjustment and setting forth a brief statement of the facts requiring such adjustment.  
 

ii. Notice to Allow Conversion by Holder.  If (A) the Corporation shall declare a dividend (or any other
Distribution in whatever form) on the Common Stock, (B) the Corporation shall declare a special nonrecurring cash
dividend on or a redemption of the Common Stock, (C) the Corporation shall authorize the granting to all holders of the
Common Stock of rights or warrants to subscribe for or purchase any shares of capital stock of any class or of any rights,
(D) the approval of any stockholders of the Corporation shall be required in connection with any reclassification of the
Common Stock, any consolidation or merger to which the Corporation is a party, any sale or transfer of all or substantially
all of the assets of the Corporation, or any compulsory share exchange whereby the Common Stock is converted into other
securities, cash or property or (E) the Corporation shall authorize the voluntary or involuntary dissolution, liquidation or
winding up of the affairs of the Corporation, then, in each case, the Corporation shall cause to be filed at each office or
agency maintained for the purpose of conversion of this Preferred Stock, and shall cause to be delivered by facsimile or e-
mail to each Holder at its last facsimile number or e-mail address as it shall appear upon the stock books of the
Corporation, at least twenty (20) calendar days prior to the applicable record or effective date hereinafter specified, a
notice stating (x) the date on which a record is to be taken for the purpose of such dividend, Distribution, redemption,
rights or warrants, or if a record is not to be taken, the date as of which the holders of the Common Stock of record to be
entitled to such dividend, Distributions, redemption, rights or warrants are to be determined or (y) the date on which such
reclassification, consolidation, merger, sale, transfer or share exchange is expected to become effective or close, and the
date as of which it is expected that holders of the
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Common Stock of record shall be entitled to exchange their shares of the Common Stock for securities, cash or other
property deliverable upon such reclassification, consolidation, merger, sale, transfer or share exchange, provided that the
failure to deliver such notice or any defect therein or in the delivery thereof shall not affect the validity of the corporate
action required to be specified in such notice.  To the extent that any notice provided hereunder constitutes, or contains,
material, non-public information regarding the Corporation or any of the Subsidiaries, the Corporation shall
simultaneously file such notice with the Commission pursuant to a Current Report on Form 8-K.  The Holder shall remain
entitled to convert the Conversion Amount of this Preferred Stock (or any part hereof) during the 20-day period
commencing on the date of such notice through the effective date of the event triggering such notice except as may
otherwise be expressly set forth herein.

 
Section 8. Miscellaneous.
 
a) Notices.  Any and all notices or other communications or deliveries to be provided by the Holders hereunder

including, without limitation, any Notice of Conversion, shall be in writing and delivered personally, by e-mail, or sent by a nationally
recognized overnight courier service, addressed to the Corporation, at the address set forth above Attention: Will McGuire, e-mail
address: wmcguire@ramed.com, or such other e-mail address or address as the Corporation may specify for such purposes by notice
to the Holders delivered in accordance with this Section 8.  Any and all notices or other communications or deliveries to be provided
by the Corporation hereunder shall be in writing and delivered personally, by e-mail, or sent by a nationally recognized overnight
courier service addressed to each Holder at the e-mail address or address of such Holder appearing on the books of the
Corporation.  Any notice or other communication or deliveries hereunder shall be deemed given and effective on the earliest of (i) the
date of transmission, if such notice or communication is delivered via e-mail at the e-mail address set forth in this Section 8 prior to
5:30 p.m. (New York City time) on any date, (ii) the next Trading Day after the date of transmission, if such notice or
communication is delivered via e-mail at the e-mail address set forth in this Section on a day that is not a Trading Day or later than
5:30 p.m. (New York City time) on any Trading Day, (iii) the second (2 nd) Trading Day following the date of mailing, if sent by U.S.
nationally recognized overnight courier service, or (iv) upon actual receipt by the party to whom such notice is required to be given.
 

b) Absolute Obligation. Except as expressly provided herein, no provision of this Certificate of Designation shall
alter or impair the obligation of the Corporation, which is absolute and unconditional, to pay liquidated damages, and accrued
dividends, as applicable, on the shares of Preferred Stock at the time, place, and rate, and in the coin or currency, herein prescribed.  
 

c) Lost or Mutilated Preferred Stock Certificate.  If a Holder’s Preferred Stock certificate shall be mutilated, lost,
stolen or destroyed, the Corporation shall
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execute and deliver, in exchange and substitution for and upon cancellation of a mutilated certificate, or in lieu of or in substitution for
a lost, stolen or destroyed certificate, a new certificate for the shares of Preferred Stock so mutilated, lost, stolen or destroyed, but only
upon receipt of evidence of such loss, theft or destruction of such certificate, and of the ownership hereof reasonably satisfactory to
the Corporation.

 
d) Governing Law.  All questions concerning the construction, validity, enforcement and interpretation of this

Certificate of Designation shall be governed by and construed and enforced in accordance with the internal laws of the State of
Delaware without regard to the principles of conflict of laws thereof.  All legal proceedings concerning the interpretation,
enforcement and defense of the transactions contemplated by this Certificate of Designation (whether brought against a party hereto
or its respective Affiliates, directors, officers, shareholders, employees or agents) shall be commenced in the state and federal courts
sitting in the City of New York, Borough of Manhattan (the “ New York Courts ”).  The Corporation and each Holder hereby
irrevocably submits to the exclusive jurisdiction of the New York Courts for the adjudication of any dispute hereunder or in
connection herewith or with any transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not
to assert in any suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of such New York Courts, or
such New York Courts are improper or inconvenient venue for such proceeding.  The Corporation and each Holder hereby
irrevocably waives personal service of process and consents to process being served in any such suit, action or proceeding by mailing
a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to such party at the address in effect
for notices to it under this Certificate of Designation and agrees that such service shall constitute good and sufficient service of
process and notice thereof.  Nothing contained herein shall be deemed to limit in any way any right to serve process in any other
manner permitted by applicable law. The Corporation and each Holder hereto hereby irrevocably waives, to the fullest extent
permitted by applicable law, any and all right to trial by jury in any legal proceeding arising out of or relating to this Certificate of
Designation or the transactions contemplated hereby. If the Corporation or any Holder shall commence an action or proceeding to
enforce any provisions of this Certificate of Designation, then the prevailing party in such action or proceeding shall be reimbursed by
the other party for its attorneys’ fees and other costs and expenses incurred in the investigation, preparation and prosecution of such
action or proceeding.
 

e) Waiver.  Any waiver by the Corporation or a Holder of a breach of any provision of this Certificate of
Designation shall not operate as or be construed to be a waiver of any other breach of such provision or of any breach of any other
provision of this Certificate of Designation or a waiver by any other Holders.  The failure of the Corporation or a Holder to insist upon
strict adherence to any term of this Certificate of Designation on one or more occasions shall not be considered a waiver or deprive
that party (or any other Holder) of the right thereafter to insist upon strict adherence to that term or any other term of this Certificate
of Designation on any other occasion.  Any waiver by the Corporation or a Holder must be in writing.
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f) Severability.  If any provision of this Certificate of Designation is invalid, illegal or unenforceable, the balance of
this Certificate of Designation shall remain in effect, and if any provision is inapplicable to any Person or circumstance, it shall
nevertheless remain applicable to all other Persons and circumstances.  If it shall be found that any interest or other amount deemed
interest due hereunder violates the applicable law governing usury, the applicable rate of interest due hereunder shall automatically
be lowered to equal the maximum rate of interest permitted under applicable law.

 
g) Next Business Day.  Whenever any payment or other obligation hereunder shall be due on a day other than a

Business Day, such payment shall be made on the next succeeding Business Day.
 

h) Headings.  The headings contained herein are for convenience only, do not constitute a part of this Certificate of
Designation and shall not be deemed to limit or affect any of the provisions hereof.
 

i) Status of Converted or Redeemed Preferred Stock.  If any shares of Preferred Stock shall be converted, redeemed
or reacquired by the Corporation, such shares shall resume the status of authorized but unissued shares of preferred stock and shall no
longer be designated as Series A Convertible Preferred Stock.
 

*********************
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RESOLVED, FURTHER , that the Chairman, the president or any vice-president, and the secretary or any assistant secretary, of the
Corporation be and they hereby are authorized and directed to prepare and file this Certificate of Designation of Preferences, Rights and
Limitations in accordance with the foregoing resolution and the provisions of Delaware law.
 
IN WITNESS WHEREOF, the undersigned have executed this Certificate this [●] day of [●], 2023.
 
By: ___________________________________
Name: Jonathan Will McGuire
Title:  Chief Executive Officer
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ANNEX A
 

NOTICE OF CONVERSION
 

(TO BE EXECUTED BY THE REGISTERED HOLDER IN ORDER TO CONVERT SHARES OF PREFERRED STOCK)
 
The undersigned hereby elects to convert the number of shares of Series A Convertible Preferred Stock indicated below into shares of common
stock, par value $0.0001 per share (the “Common Stock”), of Ra Medical Systems, Inc., a Delaware corporation (the “Corporation”), according
to the conditions hereof, as of the date written below. If shares of Common Stock are to be issued in the name of a Person other than the
undersigned, the undersigned will pay all transfer taxes payable with respect thereto. No fee will be charged to the Holders for any conversion,
except for any such transfer taxes.
 
Conversion calculations:
 

Date to Effect Conversion:                                                                                                    

Number of shares of Preferred Stock owned prior to Conversion:                                       

Number of shares of Preferred Stock to be Converted:                                                        

Stated Value of shares of Preferred Stock to be Converted:                                                 

Number of shares of Common Stock to be Issued:                                                               

Applicable Conversion Price:                                                                                                

Number of shares of Preferred Stock subsequent to Conversion:                                         

Address for Delivery:                                                
or
DWAC Instructions:
Broker no:                        
Account no:                            

 
[HOLDER]

By:  
 Name:

Title:
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Exhibit 4.1
 

 
NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICH THIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE
UPON AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES
ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION
STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS.  THIS SECURITY AND THE SECURITIES ISSUABLE UPON EXERCISE OF THIS
SECURITY MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT OR OTHER LOAN SECURED BY
SUCH SECURITIES.
 

SERIES E COMMON STOCK PURCHASE WARRANT
 

RA MEDICAL SYSTEMS, INC.

 
Warrant Shares:  Issue Date: January 9, 2023
 

THIS SERIES E COMMON STOCK PURCHASE WARRANT (the “ Warrant”) certifies that, for value received,
[HOLDER] or its assigns (the “Holder”) is entitled, upon the terms and subject to the limitations on exercise and the conditions hereinafter set
forth, at any time on or after the date upon which Stockholder Approval is obtained (the “Initial Exercise Date”) and on or prior to the
Termination Date (as defined in Section 1 below) but not thereafter, to subscribe for and purchase from Ra Medical Systems, Inc., a Delaware
corporation (the “Company”), up to __________ shares (as subject to adjustment hereunder, the “Warrant Shares”) of the Company’s common
stock (“Common Stock”). The purchase price of one share of Common Stock under this Warrant shall be equal to the Exercise Price, as defined
in Section 2(b).

Section 1. Definitions.  In addition to the terms defined elsewhere in this Warrant, the following terms have the meanings
indicated in this Section 1:

“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or is controlled by or
is under common control with a Person, as such terms are used in and construed under Rule 405 under the Securities Act.

“Bid Price” means, for any date, the price determined by the first of the following clauses that applies: (a) if the Common
Stock is then listed or quoted on a Trading Market, the closing bid price of the Common Stock for the Trading Day in question (or
the nearest preceding Trading Day until the close of the current Trading Day) on the Trading Market on which the Common Stock is
then listed or quoted as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City time) to 4:02
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p.m. (New York City time)), (b)  if OTCQB or OTCQX is not a Trading Market, the vol ume weighted average price of the Common
Stock for such date (or the nearest preceding date) on OTCQB or OTCQX as applicable, (c) if the Common Stock is not then listed or
quoted for trading on OTCQB or OTCQX and if prices for the Common Stock are then reported in the “Pink Sheets” published by
OTC Markets Group, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most recent bid
price per share of the Common Stock so reported, or (d) in all other cases, the fair market value of a share of Common Stock as
determined by an independent appraiser selected in good faith by the Holders of a majority in interest of the Warrants then
outstanding and reasonably acceptable to the Company, the fees and expenses of which shall be paid by the Company.

“Black Scholes Value” means the value of this Warrant based on the Black-Scholes Option Pricing Model obtained from
the “OV” function on Bloomberg determined as of the day immediately following the first public announcement of the applicable
Change of Control, or, if the Change of Control is not publicly announced, the date the Change of Control is consummated, for
pricing purposes and reflecting (i) a risk-free interest rate corresponding to the U.S. Treasury rate for a period equal to the remaining
term of this Warrant as of such date of request, (ii) an expected volatility equal to the greater of 100% and the 100 day volatility
obtained from the “HVT” function on Bloomberg (determined utilizing a 365 day annualization factor) as of the Trading Day
immediately following the earliest to occur of (A) the public disclosure of the applicable Change of Control, (B) the consummation of
the applicable Change of Control and (C) the date on which the Holder first became aware of the applicable Change of Control, (iii)
the underlying price per share used in such calculation shall be the greater of (a) the highest VWAP during the period beginning on
the Trading Day immediately preceding the announcement of the Change of Control (or, if the Change of Control is not publicly
announced, the date the Change of Control is consummated) and ending on the Trading Day of the Holder’s request pursuant to
Section 3(d) and (b) the sum of the price per share being offered in cash, if any, plus the value of any non-cash consideration, if any,
being offered in such Change of Control, (iv) a zero cost of borrow and (v) a 360 day annualization factor.

“Board of Directors” means the board of directors of the Company.

“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal holiday in the United
States or any day on which banking institutions in the State of New York are authorized or required by law or other governmental
action to close.

“Change of Control” means any Fundamental Transaction other than (i) any reorganization, recapitalization or
reclassification of the Common Stock in which holders of the Company’s voting power immediately prior to such reorganization,
recapitalization or reclassification continue after such reorganization, recapitalization or reclassification to hold publicly traded
securities and, directly or indirectly, are, in all material respect, the holders of the voting power of the surviving entity (or entities with
the authority or voting power to elect the members of the board of directors (or their equivalent if other

 



 
than a corporation) of such entity or entities) after such reorganization, recapitalization or reclassification, (ii) pursuant to a migratory
merger effected solely for the purpose of changing the jurisdiction of incorporation of the Company or (iii) a merger in connection
with a bona fide acquisition by the Company of any Person in which (x) the gross consideration paid, directly or indirectly, by the
Company in such acquisition is not greater than 50% of the Company’s market capitalization as calculated on the date of the
consummation of such merger and (y) such merger does not contemplate a change to the identity of a majority of the board of
directors of the Company. Notwithstanding anything herein to the contrary, any transaction or series of transaction that, directly or
indirectly, results in the Company or the Successor Entity not having Common Stock or common stock, as applicable, registered
under the 1934 Act and listed on a Trading Market shall be deemed a Change of Control. Notwithstanding the foregoing, the term
“Change of Control” shall not include the CP Transaction or the impact of any securities issued in connection with the exercise or
conversion of securities issued in connection with the CP Transaction.

“Commission” means the United States Securities and Exchange Commission.

“Common Stock Equivalents” means any securities of the Company or the Subsidiaries which would entitle the holder
thereof to acquire at any time Common Stock, including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or otherwise entitles the holder thereof to receive,
Common Stock.

“CP Transaction” means the Company’s acquisition of Catheter Precision, Inc.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated
thereunder.

 
“Inducement Offer Letter” means the Letter Agreement titled “Inducement Offer to Exercise Common Stock Purchase

Warrants”, dated as of even date herewith, between the Company and the Holder.
 
“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture,

limited liability company, joint stock company, government (or an agency or subdivision thereof) or other entity of any kind.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.

“Stockholder Approval” means the approval of the Company’s stockholders to the extent required pursuant to Section 713
of the NYSE American Listed Company Guide.

“Termination Date” means 5:00 p.m. (New York City time) on the fifth (5th) anniversary of the Initial Exercise Date.

“Trading Day” means a day on which the Common Stock is traded on a Trading Market.

 



 
“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for

trading on the date in question: the NYSE American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global
Select Market, the New York Stock Exchange, OTCQB or OTCQX (or any successors to any of the foregoing).

“Transfer Agent” means American Stock Transfer & Trust Company, LLC, the current transfer agent of the Company,
with a mailing address of 6201 15th Avenue, Brooklyn, New York 11219, and a facsimile number of (718) 234-5001, and any
successor transfer agent of the Company.

“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) if the Common
Stock is then listed or quoted on a Trading Market, the daily volume weighted average price of the Common Stock for such date(or
the nearest preceding Trading Day) on the Trading Market on which the Common Stock is then listed or quoted as reported by
Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City time) to 4:02 p.m. (New York City time)), (b)  if OTCQB
or OTCQX is not a Trading Market, the volume weighted average price of the Common Stock for such date (or the nearest preceding
date) on OTCQB or OTCQX as applicable, (c) if the Common Stock is not then listed or quoted for trading on OTCQB or OTCQX
and if prices for the Common Stock are then reported in the “Pink Sheets” published by OTC Markets Group, Inc. (or a similar
organization or agency succeeding to its functions of reporting prices), the most recent bid price per share of the Common Stock so
reported, or (d) in all other cases, the fair market value of a share of Common Stock as determined by an independent appraiser
selected in good faith by the holders of a majority in interest of the Warrants then outstanding and reasonably acceptable to the
Company, the fees and expenses of which shall be paid by the Company.

“Warrants” means this Warrant and other Common Stock Purchase Warrants issued by the Company pursuant to the
Inducement Offer Letters.

Section 2. Exercise.

a) Exercise of Warrant.   Exercise of the purchase rights represented by this Warrant may be made, in whole or in
part, at any time or times on or after the Initial Exercise Date and on or before the Termination Date by delivery to the Company (or
such other office or agency of the Company as it may designate by notice in writing to the registered Holder at the address of the
Holder appearing on the books of the Company) of a duly executed facsimile copy (or e-mail attachment) of the Notice of Exercise in
the form annexed hereto (the “Notice of Exercise”). Within the earlier of (i) two (2) Trading Days and (ii) the number of Trading
Days comprising the Standard Settlement Period (as defined in Section 2(d)(i) herein) following the date of exercise as aforesaid, the
Holder shall deliver the aggregate Exercise Price for the shares specified in the applicable Notice of Exercise by wire transfer or
cashier’s check drawn on a United States bank unless the cashless exercise procedure specified in Section 2(c) below is specified in
the applicable Notice of Exercise. No ink-original Notice of Exercise shall be required, nor shall any medallion guarantee (or other
type of guarantee or notarization) of

 



 
any Notice of Exercise form be required.  Notwithstanding anything herein to the contrary, the Holder shall not be required to
physically surrender this Warrant to the Company until the Holder has purchased all of the Warrant Shares available hereunder and
the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to the Company  for cancellation within
three (3) Trading Days of the date on which the final Notice of Exercise is delivered to the Company. Partial exercises of this
Warrant resulting in purchases of a portion of the total number of Warrant Shares available hereunder shall have the effect of
lowering the outstanding number of Warrant Shares purchasable hereunder in an amount equal to the applicable number of Warrant
Shares purchased.  The Holder and the Company shall maintain records showing the number of Warrant Shares purchased and the
date of such purchases. The Company shall deliver any objection to any Notice of Exercise within one (1) Business Day of receipt of
such notice.  The Holder and any assignee, by acceptance of this Warrant, acknowledge and agree that, by reason of the
provisions of this paragraph, following the purchase of a portion of the Warrant Shares hereunder, the number of Warrant
Shares available for purchase hereunder at any given time may be less than the amount stated on the face hereof.  

b) Exercise Price.  The exercise price per share of the Common Stock under this Warrant shall be $4.00, subject to
adjustment hereunder (the “Exercise Price”).

c) Cashless Exercise. If at the time of exercise hereof there is no effective registration statement registering, or the
prospectus contained therein is not available for the issuance of the Warrant Shares to the Holder, then this Warrant may also be
exercised, in whole or in part, at such time by means of a “cashless exercise” in which the Holder shall be entitled to receive a number
of Warrant Shares equal to the quotient obtained by dividing [(A-B) (X)] by (A), where:

(A) = as applicable: (i) the VWAP on the Trading Day immediately preceding the date of the applicable Notice of
Exercise if such Notice of Exercise is (1) both executed and delivered pursuant to Section 2(a) hereof on a day
that is not a Trading Day or (2) both executed and delivered pursuant to Section 2(a) hereof on a Trading Day
prior to the opening of “regular trading hours” (as defined in Rule 600(b)(64) of Regulation NMS promulgated
under the federal securities laws) on such Trading Day, (ii) at the option of the Holder, either (y) the VWAP on
the Trading Day immediately preceding the date of the applicable Notice of Exercise or (z) the Bid Price of the
Common Stock on the principal Trading Market as reported by Bloomberg L.P. as of the time of the Holder’s
execution of the applicable Notice of Exercise if such Notice of Exercise is executed during “regular trading
hours” on a Trading Day and is delivered within two (2) hours thereafter (including until two (2) hours after the
close of “regular trading hours” on a Trading Day) pursuant to Section 2(a) hereof or (iii) the VWAP on the date
of the applicable Notice of Exercise if the date of such Notice of Exercise is a Trading Day and such Notice of
Exercise is both executed and delivered pursuant to Section 2(a) hereof after the close of “regular trading hours”
on such Trading Day;

 

 



 
 

(B) = the Exercise Price of this Warrant, as adjusted hereunder; and
 
(X) = the number of Warrant Shares that would be issuable upon exercise of this Warrant in accordance with the terms of

this Warrant if such exercise were by means of a cash exercise rather than a cashless exercise.
 

In connection with clause (ii) in (A) above, upon written request of the Company, the Holder will provide evidence
reasonably acceptable to the Company of the Bid Price of the Common Stock on the principal Trading Market that was reported by
Bloomberg L.P. as of the time of the Holder’s execution of the applicable Notice of Exercise.

 
If Warrant Shares are issued in a cashless exercise, the parties acknowledge and agree that in accordance with Section 3(a)

(9) of the Securities Act, the Warrant Shares shall take on the registered characteristics of the Warrants being exercised.  The
Company agrees not to take any position contrary to this Section 2(c).

 
Without limiting the rights of a Holder to receive Warrant Shares on a “cashless exercise” and without limiting without

limiting the liquidated damages provision in Section 2(d)(i) and the buy-in provision in Section 2(d)(iv), in no event will the
Company be required to net cash settle a Warrant exercise.

 
d) Mechanics of Exercise.

 i. Delivery of Warrant Shares Upon Exercise.  The Company shall cause the Warrant Shares
purchased hereunder to be transmitted by the Transfer Agent to the Holder by crediting the account of the
Holder’s or its designee’s balance account with The Depository Trust Company through its Deposit or
Withdrawal at Custodian system (“DWAC”) if the Company is then a participant in such system and either (A)
there is an effective registration statement permitting the issuance of the Warrant Shares to or resale of the
Warrant Shares by Holder or (B) this Warrant is being exercised via cashless exercise, and otherwise by
physical delivery of a certificate, registered in the Company’s share register in the name of the Holder or its
designee, for the number of Warrant Shares to which the Holder is entitled pursuant to such exercise to the
address specified by the Holder in the Notice of Exercise by the date that is the earliest of (i) two (2) Trading
Days after the delivery to the Company of the Notice of Exercise, (ii) one (1) Trading Day after delivery of the
aggregate Exercise Price to the Company, and (iii) the number of Trading Days comprising the Standard
Settlement Period after the delivery to the Company of the Notice of Exercise (such date, the “Warrant Share
Delivery Date”).   Upon delivery of the Notice of Exercise, the Holder shall be deemed for all corporate
purposes to have become the holder of record of the Warrant Shares with respect to which this Warrant has
been exercised, irrespective of the date of delivery of the Warrant Shares, provided that payment of the
aggregate Exercise Price (other than in the case of a cashless exercise) is received within the earlier of (i) two
(2) Trading Days and (ii) the number

 



 
of Trading Days comprising the Standard Settlement Period following  delivery of the Notice of Exercise. If
the Company fails for any reason to deliver to the Holder the Warrant Shares subject to a Notice of Exercise by
the Warrant Share Delivery Date, the Company shall pay to the Holder, in cash, as liquidated damages and not
as a penalty, for each $1,000 of Warrant Shares subject to such exercise (based on the VWAP of the Common
Stock on the date of the applicable Notice of Exercise), $10 per Trading Day for each Trading Day after such
Warrant Share Delivery Date until such Warrant Shares are delivered or Holder rescinds such exercise. The
Company agrees to maintain a transfer agent that is a participant in the FAST program so long as this Warrant
remains outstanding and exercisable.  As used herein, “Standard Settlement Period” means the standard
settlement period, expressed in a number of Trading Days, on the Company’s primary Trading Market with
respect to the Common Stock as in effect on the date of delivery of the Notice of Exercise.  

ii. Delivery of New Warrants Upon Exercise.  If this Warrant shall have been exercised in
part, the Company shall, at the request of a Holder and upon surrender of this Warrant certificate, at the time of
delivery of the Warrant Shares, deliver to the Holder a new Warrant evidencing the rights of the Holder to
purchase the unpurchased Warrant Shares called for by this Warrant, which new Warrant shall in all other
respects be identical with this Warrant.

iii. Rescission Rights.  If the Company fails to cause the Transfer Agent to transmit to the
Holder the Warrant Shares pursuant to Section 2(d)(i) by the Warrant Share Delivery Date, then the Holder will
have the right to rescind such exercise by written notice to the Company given no later than the Trading Day
immediately following the Warrant Share Delivery Date.

iv. Compensation for Buy-In on Failure to Timely Deliver Warrant Shares Upon Exercise.  In
addition to any other rights available to the Holder, if the Company fails to cause the Transfer Agent to transmit
to the Holder the Warrant Shares in accordance with the provisions of Section 2(d)(i) above pursuant to an
exercise on or before the Warrant Share Delivery Date, and if after such date the Holder is required by its
broker to purchase (in an open market transaction or otherwise) or the Holder’s brokerage firm otherwise
purchases, shares of Common Stock to deliver in satisfaction of a sale by the Holder of the Warrant Shares
which the Holder anticipated receiving upon such exercise (a “Buy-In”), then the Company shall (A) pay in
cash to the Holder the amount, if any, by which (x) the Holder’s total purchase price (including brokerage
commissions, if any) for the shares of Common Stock so purchased exceeds (y) the amount obtained by
multiplying (1) the number of Warrant Shares that the Company was required to deliver to the Holder in
connection with the

 



 
exercise at issue times (2) the price at which the sell order giving rise to such purchase obligation was
executed, and (B) at the option of the Holder, either reinstate the portion of the Warrant and equivalent number
of Warrant Shares for which such exercise was not honored (in which case such exercise shall be deemed
rescinded) or deliver to the Holder the number of shares of Common Stock that would have been issued had the
Company timely complied with its exercise and delivery obligations hereunder.  For example, if the Holder
purchases Common Stock having a total purchase price of $11,000 to cover a Buy-In with respect to an
attempted exercise of shares of Common Stock with an aggregate sale price giving rise to such purchase
obligation of $10,000, under clause (A) of the immediately preceding sentence the Company shall be required
to pay the Holder $1,000. The Holder shall provide the Company written notice indicating the amounts payable
to the Holder in respect of the Buy-In and, upon request of the Company, evidence of the amount of such
loss.  Nothing herein shall limit a Holder’s right to pursue any other remedies available to it hereunder, at law
or in equity including, without limitation, a decree of specific performance and/or injunctive relief with respect
to the Company’s failure to timely deliver shares of Common Stock upon exercise of the Warrant as required
pursuant to the terms hereof.

v. No Fractional Shares or Scrip.  No fractional shares or scrip representing fractional shares
shall be issued upon the exercise of this Warrant.  As to any fraction of a share which the Holder would
otherwise be entitled to purchase upon such exercise, the Company shall, at its election, either pay a cash
adjustment in respect of such final fraction in an amount equal to such fraction multiplied by the Exercise Price
or round up to the next whole share.

vi. Charges, Taxes and Expenses.  Issuance of Warrant Shares shall be made without charge
to the Holder for any issue or transfer tax or other incidental expense in respect of the issuance of such Warrant
Shares, all of which taxes and expenses shall be paid by the Company, and such Warrant Shares shall be issued
in the name of the Holder or in such name or names as may be directed by the Holder; provided, however, that
in the event that Warrant Shares are to be issued in a name other than the name of the Holder, this Warrant
when surrendered for exercise shall be accompanied by the Assignment Form attached hereto duly executed by
the Holder and the Company may require, as a condition thereto, the payment of a sum sufficient to reimburse
it for any transfer tax incidental thereto.  The Company shall pay all Transfer Agent fees required for same-day
processing of any Notice of Exercise and all fees to the Depository Trust Company (or another established
clearing corporation performing similar functions) required for same-day electronic delivery of the Warrant
Shares.

 



 
vii. Closing of Books.  The Company will not close its stockholder books or records in any

manner which prevents the timely exercise of this Warrant, pursuant to the terms hereof.

e) Holder’s Exercise Limitations.  The Company shall not effect any exercise of this Warrant, and a Holder shall not
have the right to exercise any portion of this Warrant, pursuant to Section 2 or otherwise, to the extent that after giving effect to such
issuance after exercise as set forth on the applicable Notice of Exercise, the Holder (together with the Holder’s Affiliates, and any
other Persons acting as a group together with the Holder or any of the Holder’s Affiliates (such Persons, “Attribution Parties”)),
would beneficially own in excess of the Beneficial Ownership Limitation (as defined below).  For purposes of the foregoing sentence,
the number of shares of Common Stock beneficially owned by the Holder and its Affiliates and Attribution Parties shall include the
number of shares of Common Stock issuable upon exercise of this Warrant with respect to which such determination is being made,
but shall exclude the number of shares of Common Stock which would be issuable upon (i) exercise of the remaining, nonexercised
portion of this Warrant beneficially owned by the Holder or any of its Affiliates or Attribution Parties and (ii) exercise or conversion
of the unexercised or nonconverted portion of any other securities of the Company (including, without limitation, any other  Common
Stock Equivalents) subject to a limitation on conversion or exercise analogous to the limitation contained herein beneficially owned
by the Holder or any of its Affiliates or Attribution Parties.  Except as set forth in the preceding sentence, for purposes of this Section
2(e), beneficial ownership shall be calculated in accordance with Section 13(d) of the Exchange Act and the rules and regulations
promulgated thereunder, it being acknowledged by the Holder that the Company is not representing to the Holder that such
calculation is in compliance with Section 13(d) of the Exchange Act and the Holder is solely responsible for any schedules required
to be filed in accordance therewith.   To the extent that the limitation contained in this Section 2(e) applies, the determination of
whether this Warrant is exercisable (in relation to other securities owned by the Holder together with any Affiliates and Attribution
Parties) and of which portion of this Warrant is exercisable shall be in the sole discretion of the Holder, and the submission of a
Notice of Exercise shall be deemed to be the Holder’s determination of whether this Warrant is exercisable (in relation to other
securities owned by the Holder together with any Affiliates and Attribution Parties) and of which portion of this Warrant is
exercisable, in each case subject to the Beneficial Ownership Limitation, and the Company shall have no obligation to verify or
confirm the accuracy of such determination and shall have no liability for exercises of this Warrant that are not in compliance with
the Beneficial Ownership Limitation, provided this limitation of liability shall not apply if the Holder has detrimentally relied on
outstanding share information provided by the Company or the Transfer Agent.   In addition, a determination as to any group status as
contemplated above shall be determined in accordance with Section 13(d) of the Exchange Act and the rules and regulations
promulgated thereunder.  For purposes of this Section 2(e), in determining the number of outstanding shares of Common Stock, a
Holder may rely on the number of outstanding shares of Common Stock as reflected in (A) the Company’s most recent periodic or
annual report filed with the Commission, as the case may be, (B) a more recent public announcement by the Company or (C) a more
recent written notice by the Company or

 



 
the Transfer Agent setting forth the number of shares of Common Stock outstanding.  Upon the written or oral request of a Holder,
the Company shall within two Trading Days confirm orally and in writing to the Holder the number of shares of Common Stock then
outstanding.  In any case, the number of outstanding shares of Common Stock shall be determined after giving effect to the
conversion or exercise of securities of the Company, including this Warrant, by the Holder or its Affiliates or Attribution Parties since
the date as of which such number of outstanding shares of Common Stock was reported.  The “Beneficial Ownership Limitation”
shall be 4.99% (or, upon election by a Holder prior to the issuance of any Warrants, 9.99%) of the number of shares of the Common
Stock outstanding immediately after giving effect to the issuance of shares of Common Stock issuable upon exercise of this
Warrant.  The Holder, upon notice to the Company, may increase or decrease the Beneficial Ownership Limitation provisions of this
Section 2(e), provided that the Beneficial Ownership Limitation in no event exceeds 9.99% of the number of shares of the Common
Stock outstanding immediately after giving effect to the issuance of shares of Common Stock upon exercise of this Warrant held by
the Holder and the provisions of this Section 2(e) shall continue to apply.  Any increase in the Beneficial Ownership Limitation will
not be effective until the 61st day after such notice is delivered to the Company.  The provisions of this paragraph shall be construed
and implemented in a manner otherwise than in strict conformity with the terms of this Section 2(e) to correct this paragraph (or any
portion hereof) which may be defective or inconsistent with the intended Beneficial Ownership Limitation herein contained or to
make changes or supplements necessary or desirable to properly give effect to such limitation. The limitations contained in this
paragraph shall apply to a successor holder of this Warrant.

Section 3. Certain Adjustments.

a) Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) pays a stock
dividend or otherwise makes a distribution or distributions on shares of its Common Stock or any other equity or equity equivalent
securities payable in shares of Common Stock (which, for avoidance of doubt, shall not include any shares of Common Stock issued
by the Company upon exercise of this Warrant), (ii) subdivides outstanding shares of Common Stock into a larger number of shares,
(iii) combines (including by way of reverse stock split) outstanding shares of Common Stock into a smaller number of shares, or (iv)
issues by reclassification of shares of the Common Stock any shares of capital stock of the Company, then in each case the Exercise
Price shall be multiplied by a fraction of which the numerator shall be the number of shares of Common Stock (excluding treasury
shares, if any) outstanding immediately before such event and of which the denominator shall be the number of shares of Common
Stock outstanding immediately after such event, and the number of shares issuable upon exercise of this Warrant shall be
proportionately adjusted such that the aggregate Exercise Price of this Warrant shall remain unchanged.  Any adjustment made
pursuant to this Section 3(a) shall become effective immediately after the record date for the determination of stockholders entitled to
receive such dividend or distribution and shall become effective immediately after the effective date in the case of a subdivision,
combination or re‑classification.

 



 

b) Subsequent Rights Offerings. In addition to any adjustments pursuant to Section 3(a) above, if at any time the
Company grants, issues or sells any Common Stock Equivalents or rights to purchase stock, warrants, securities or other property pro
rata to the record holders of any class of shares of Common Stock (the “Purchase Rights”), then the Holder will be entitled to acquire,
upon the terms applicable to such Purchase Rights, the aggregate Purchase Rights which the Holder could have acquired if the
Holder had held the number of shares of Common Stock acquirable upon complete exercise of this Warrant (without regard to any
limitations on exercise hereof, including without limitation, the Beneficial Ownership Limitation) immediately before the date on
which a record is taken for the grant, issuance or sale of such Purchase Rights, or, if no such record is taken, the date as of which the
record holders of shares of Common Stock are to be determined for the grant, issue or sale of such Purchase Rights (provided,
however, that, to the extent that the Holder’s right to participate in any such Purchase Right would result in the Holder exceeding the
Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in such Purchase Right to such extent (or
beneficial ownership of such shares of Common Stock as a result of such Purchase Right to such extent) and such Purchase Right to
such extent shall be held in abeyance for the Holder until such time, if ever, as its right thereto would not result in the Holder
exceeding the Beneficial Ownership Limitation).

c) Pro Rata Distributions.  During such time this Warrant is outstanding, if the Company shall declare or make any
dividend or other distribution of its assets (or rights to acquire its assets) to holders of shares of Common Stock, by way of return of
capital or otherwise (including, without limitation, any distribution of cash, stock or other securities, property or options by way of a
dividend, spin off, reclassification, corporate rearrangement, scheme of arrangement or other similar transaction) (a “Distribution”), at
any time after the issuance of this Warrant, then, in each such case, the Holder shall be entitled to participate in such Distribution to
the same extent that the Holder would have participated therein if the Holder had held the number of shares of Common Stock
acquirable upon complete exercise of this Warrant (without regard to any limitations on exercise hereof, including without limitation,
the Beneficial Ownership Limitation) immediately before the date of which a record is taken for such Distribution, or, if no such
record is taken, the date as of which the record holders of shares of Common Stock are to be determined for the participation in such
Distribution (provided, however, to the extent that the Holder's right to participate in any such Distribution would result in the Holder
exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in such Distribution to such extent
(or in the beneficial ownership of any shares of Common Stock as a result of such Distribution to such extent) and the portion of such
Distribution shall be held in abeyance for the benefit of the Holder until such time, if ever, as its right thereto would not result in the
Holder exceeding the Beneficial Ownership Limitation).  To the extent that this Warrant has not been partially or completely
exercised at the time of such Distribution, such portion of the Distribution shall be held in abeyance for the benefit of the Holder until
the Holder has exercised this Warrant.

d) Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, directly or
indirectly, in one or more related transactions

 



 
effects any merger or consolidation of the Company with or into another Person, (ii) the Company, directly or indirectly, effects any
sale, lease, license, assignment, transfer, conveyance or other disposition of all or substantially all of its assets in one or a series of
related transactions, (iii) any, direct or indirect, purchase offer, tender offer or exchange offer (whether by the Company or another
Person) is completed pursuant to which holders of Common Stock are permitted to sell, tender or exchange their shares for other
securities, cash or property and has been accepted by the holders of 50% or more of the outstanding Common Stock or holders of 50%
or more of the voting power of the common equity of the Company, (iv) the Company, directly or indirectly, in one or more related
transactions effects any reclassification, reorganization or recapitalization of the Common Stock or any compulsory share exchange
pursuant to which the Common Stock is effectively converted into or exchanged for other securities, cash or property, or (v) the
Company, directly or indirectly, in one or more related transactions consummates a stock or share purchase agreement or other
business combination (including, without limitation, a reorganization, recapitalization, spin-off, merger or scheme of arrangement)
with another Person or group of Persons whereby such other Person or group acquires more than 50% of the outstanding shares of
Common Stock or 50% of the voting power of the common equity of the Company (each a “Fundamental Transaction”); provided,
that neither the CP Transaction nor the impact of the issuance of any securities by the Company in connection with the CP
Transaction or upon the exercise or conversion of securities issued in connection with the CP Transaction shall be deemed to be a
Fundamental Transaction, then, upon any subsequent exercise of this Warrant, the Holder shall have the right to receive, for each
Warrant Share that would have been issuable upon such exercise immediately prior to the occurrence of such Fundamental
Transaction, at the option of the Holder (without regard to any limitation in Section 2(e) on the exercise of this Warrant), the number
of shares of Common Stock of the successor or acquiring corporation or of the Company, if it is the surviving corporation, and any
additional consideration (the “Alternate Consideration”) receivable as a result of such Fundamental Transaction by a holder of the
number of shares of Common Stock for which this Warrant is exercisable immediately prior to such Fundamental Transaction
(without regard to any limitation in Section 2(e) on the exercise of this Warrant). For purposes of any such exercise, the determination
of the Exercise Price shall be appropriately adjusted to apply to such Alternate Consideration based on the amount of Alternate
Consideration issuable in respect of one share of Common Stock in such Fundamental Transaction, and the Company shall apportion
the Exercise Price among the Alternate Consideration in a reasonable manner reflecting the relative value of any different
components of the Alternate Consideration. If holders of Common Stock are given any choice as to the securities, cash or property to
be received in a Fundamental Transaction, then the Holder shall be given the same choice as to the Alternate Consideration it receives
upon any exercise of this Warrant following such Fundamental Transaction.

The Company shall cause any successor entity in a Fundamental Transaction in which the Company is not the survivor
(the “Successor Entity”) to assume in writing all of the obligations of the Company under this Warrant in accordance with the
provisions of this Section 3(d) pursuant to written agreements in form and substance reasonably satisfactory to the Holder and
approved by the Holder (without unreasonable delay) prior

 



 
to such Fundamental Transaction and shall, at the option of the Holder, deliver to the Holder in exchange for this Warrant a security
of the Successor Entity evidenced by a written instrument substantially similar in form and substance to this Warrant which is
exercisable for a corresponding number of shares of capital stock of such Successor Entity (or its parent entity) equivalent to the
shares of Common Stock acquirable and receivable upon exercise of this Warrant (without regard to any limitations on the exercise of
this Warrant) prior to such Fundamental Transaction, and with an exercise price which applies the exercise price hereunder to such
shares of capital stock (but taking into account the relative value of the shares of Common Stock pursuant to such Fundamental
Transaction and the value of such shares of capital stock, such number of shares of capital stock and such exercise price being for the
purpose of protecting the economic value of this Warrant immediately prior to the consummation of such Fundamental Transaction),
and which is reasonably satisfactory in form and substance to the Holder. Upon the occurrence of any such Fundamental Transaction,
the Successor Entity shall succeed to, and be substituted for (so that from and after the date of such Fundamental Transaction, the
provisions of this Warrant referring to the “Company” shall refer instead to the Successor Entity), and may exercise every right and
power of the Company and shall assume all of the obligations of the Company under this Warrant with the same effect as if such
Successor Entity had been named as the Company herein.

Notwithstanding the foregoing, in the event of a Change of Control, at the request of the Holder delivered before the
thirtieth (30th) day after such Change of Control, the Company (or the Successor Entity) shall purchase this Warrant from the Holder
by paying to the Holder, within five (5) Business Days after such request (or, if later, on the effective date of the Change of Control),
an amount equal to the Black-Scholes Value of the remaining unexercised portion of this Warrant on the effective date of such
Change of Control, payable in cash; provided, however, that, if the Change of Control is not within the Company’s control, including
not approved by the Company’s Board of Directors, Holder shall only be entitled to receive from the Company or any Successor
Entity, as of the date of consummation of such Change of Control, the same type or form of consideration (and in the same
proportion), at the Black-Scholes Value of the unexercised portion of this Warrant, that is being offered and paid to the holders of
Common Stock of the Company in connection with the Change of Control, whether that consideration be in the form of cash, stock or
any combination thereof, or whether the holders of Common Stock are given the choice to receive from among alternative forms of
consideration in connection with the Change of Control. The term “Change of Control” shall not include the CP Transaction or the
impact of any securities issued in connection with the exercise or conversion of securities issued in connection with the CP
Transaction.

e) Calculations. All calculations under this Section 3 shall be made to the nearest cent or the nearest 1/100th of a
share, as the case may be. For purposes of this Section 3, the number of shares of Common Stock deemed to be issued and
outstanding as of a given date shall be the sum of the number of shares of Common Stock (excluding treasury shares, if any) issued
and outstanding.

f) Notice to Holder.  

 



 

i. Adjustment to Exercise Price. Whenever the Exercise Price is adjusted pursuant to any
provision of this Section 3, the Company shall promptly deliver to the Holder by facsimile or email a notice
setting forth the Exercise Price after such adjustment and any resulting adjustment to the number of Warrant
Shares and setting forth a brief statement of the facts requiring such adjustment.

 ii. Notice to Allow Exercise by Holder. If (A) the Company shall declare a dividend (or any
other distribution in whatever form) on the Common Stock, (B) the Company shall declare a special
nonrecurring cash dividend on or a redemption of the Common Stock, (C) the Company shall authorize the
granting to all holders of the Common Stock rights or warrants to subscribe for or purchase any shares of
capital stock of any class or of any rights, (D) the Company effects a Fundamental Transaction, or (E) a
voluntary or involuntary liquidation, dissolution or winding up of the Company is consummated, then, in each
case, the Company shall cause to be delivered by facsimile or email to the Holder at its last facsimile number
or email address as it shall appear upon the Warrant Register of the Company, at least 10 calendar days prior to
the applicable record or effective date hereinafter specified, a notice stating (x) the date on which a record is to
be taken for the purpose of such dividend, distribution, redemption, rights or warrants, or if a record is not to be
taken, the date as of which the holders of the Common Stock of record to be entitled to such dividend,
distributions, redemption, rights or warrants are to be determined or (y) the date on which such Fundamental
Transaction is expected to become effective or close, and the date as of which it is expected that holders of the
Common Stock of record shall be entitled to exchange their shares of the Common Stock for securities, cash or
other property deliverable upon such Fundamental Transaction; provided that the failure to deliver such notice
or any defect therein or in the delivery thereof shall not affect the validity of the corporate action required to be
specified in such notice.  To the extent that any notice provided in this Warrant constitutes, or contains,
material, non-public information regarding the Company or any of the Subsidiaries, the Company shall
simultaneously file such notice with the Commission pursuant to a Current Report on Form 8-K.  The Holder
shall remain entitled to exercise this Warrant during the period commencing on the date of such notice to the
effective date of the event triggering such notice except as may otherwise be expressly set forth herein.

Section 4. Transfer of Warrant.

a) Transfer Restrictions. The Holder understands that: (i) the Warrants have not been and are not being registered
under the Securities Act or any state securities laws, and may not be offered for sale, sold, assigned or transferred unless
(A) subsequently registered thereunder, or (B) the Holder shall have delivered to the Company an opinion of counsel, in a form
reasonably acceptable to the Company, to the effect that such

 



 
Warrants to be sold, assigned or transferred may be sold, assigned or transferred pursuant to Rule 144, as amended, promulgated
under the Securities Act (or a successor rule thereto) (“Rule 144”) or an exemption from such registration, (ii) any sale of the
Warrants made in reliance on Rule 144 may be made only in accordance with the terms of Rule 144 and further, if Rule 144 is not
applicable, any resale of the Warrants under circumstances in which the seller (or the Person through whom the sale is made) may be
deemed to be an underwriter (as that term is defined in the Securities Act) may require compliance with some other exemption under
the Securities Act or the rules and regulations of the Commission thereunder, and (iii) neither the Company nor any other Person is
under any obligation to register the Warrants under the Securities Act or any state securities laws or to comply with the terms and
conditions of any exemption thereunder.

b) Transferability.  This Warrant and all rights hereunder (including, without limitation, any registration rights) are
transferable, in whole or in part, subject to any restrictions on such transfer set forth in Section 4(a), upon surrender of this Warrant at
the principal office of the Company or its designated agent, together with a written assignment of this Warrant substantially in the
form attached hereto duly executed by the Holder or its agent or attorney and funds sufficient to pay any transfer taxes payable upon
the making of such transfer.  Upon such surrender and, if required, such payment, the Company shall execute and deliver a new
Warrant or Warrants in the name of the assignee or assignees, as applicable, and in the denomination or denominations specified in
such instrument of assignment, and shall issue to the assignor a new Warrant evidencing the portion of this Warrant not so assigned,
and this Warrant shall promptly be cancelled.  Notwithstanding anything herein to the contrary, the Holder shall not be required to
physically surrender this Warrant to the Company unless the Holder has assigned this Warrant in full, in which case, the Holder shall
surrender this Warrant to the Company within three (3) Trading Days of the date on which the Holder delivers an assignment form to
the Company assigning this Warrant in full.  The Warrant, if properly assigned in accordance herewith, may be exercised by a new
holder for the purchase of Warrant Shares without having a new Warrant issued.  

c) New Warrants. If this Warrant is not held in global form through DTC (or any successor depositary), this
Warrant may be divided or combined with other Warrants upon presentation hereof at the aforesaid office of the Company, together
with a written notice specifying the names and denominations in which new Warrants are to be issued, signed by the Holder or its
agent or attorney.  Subject to compliance with Section 4(b), as to any transfer which may be involved in such division or combination,
the Company shall execute and deliver a new Warrant or Warrants in exchange for the Warrant or Warrants to be divided or
combined in accordance with such notice. All Warrants issued on transfers or exchanges shall be dated the initial issuance date of this
Warrant and shall be identical with this Warrant except as to the number of Warrant Shares issuable pursuant thereto.

d) Warrant Register. The Company shall register this Warrant, upon records to be maintained by the Company for
that purpose (the “Warrant Register”), in the name of the record Holder hereof from time to time.  The Company may deem and treat
the

 



 
registered Holder of this Warrant as the absolute owner hereof for the purpose of any exercise hereof or any distribution to the
Holder, and for all other purposes, absent actual notice to the contrary.

Section 5. Miscellaneous.

a) No Rights as Stockholder Until Exercise.  This Warrant does not entitle the Holder to any voting rights, dividends
or other rights as a stockholder of the Company prior to the exercise hereof as set forth in Section 2(d)(i), except as expressly set forth
in Section 3.  

b) Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt by the Company of
evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this Warrant or any stock certificate relating to the
Warrant Shares, and in case of loss, theft or destruction, of indemnity or security reasonably satisfactory to it (which, in the case of
the Warrant, shall not include the posting of any bond), and upon surrender and cancellation of such Warrant or stock certificate, if
mutilated, the Company will make and deliver a new Warrant or stock certificate of like tenor and dated as of such cancellation, in
lieu of such Warrant or stock certificate.

c) Saturdays, Sundays, Holidays, etc.  If the last or appointed day for the taking of any action or the expiration of
any right required or granted herein shall not be a Business Day, then, such action may be taken or such right may be exercised on the
next succeeding Business Day.

d) Authorized Shares.  

The Company covenants that, during the period the Warrant is outstanding, it will reserve from its
authorized and unissued Common Stock a sufficient number of shares to provide for the issuance of the Warrant Shares
upon the exercise of any purchase rights under this Warrant.  The Company further covenants that its issuance of this
Warrant shall constitute full authority to its officers who are charged with the duty of issuing the necessary Warrant Shares
upon the exercise of the purchase rights under this Warrant.  The Company will take all such reasonable action as may be
necessary to assure that such Warrant Shares may be issued as provided herein without violation of any applicable law or
regulation, or of any requirements of the Trading Market upon which the Common Stock may be listed.  The Company
covenants that all Warrant Shares which may be issued upon the exercise of the purchase rights represented by this
Warrant will, upon exercise of the purchase rights represented by this Warrant and payment for such Warrant Shares in
accordance herewith, be duly authorized, validly issued, fully paid and nonassessable and free from all taxes, liens and
charges created by the Company in respect of the issue thereof (other than taxes in respect of any transfer occurring
contemporaneously with such issue).  

 



 
Except and to the extent as waived or consented to by the Holder, the Company shall not by any action,

including, without limitation, amending its certificate of incorporation or through any reorganization, transfer of assets,
consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seek to avoid the
observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out
of all such terms and in the taking of all such actions as may be necessary or appropriate to protect the rights of Holder as
set forth in this Warrant against impairment.  Without limiting the generality of the foregoing, the Company will ( i) not
increase the par value of any Warrant Shares above the amount payable therefor upon such exercise immediately prior to
such increase in par value, (ii) take all such action as may be necessary or appropriate in order that the Company may
validly and legally issue fully paid and nonassessable Warrant Shares upon the exercise of this Warrant and (iii) use
commercially reasonable efforts to obtain all such authorizations, exemptions or consents from any public regulatory body
having jurisdiction thereof, as may be, necessary to enable the Company to perform its obligations under this Warrant.

Before taking any action which would result in an adjustment in the number of Warrant Shares for which this
Warrant is exercisable or in the Exercise Price, the Company shall obtain all such authorizations or exemptions thereof, or
consents thereto, as may be necessary from any public regulatory body or bodies having jurisdiction thereof.

e) Jurisdiction. All questions concerning the construction, validity, enforcement and interpretation of this Warrant
shall be governed by and construed and enforced in accordance with the internal laws of the State of New York, without regard to the
principles of conflicts of law thereof. Each party agrees that all legal proceedings concerning the interpretations, enforcement and
defense of the transactions contemplated by this Warrant (whether brought against a party hereto or their respective affiliates,
directors, officers, shareholders, partners, members, employees or agents) shall be commenced exclusively in the state and federal
courts sitting in the City of New York. Each party hereby irrevocably submits to the exclusive jurisdiction of the state and federal
courts sitting in the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in connection herewith
or with any transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit,
action or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or
proceeding is improper or is an inconvenient venue for such proceeding. Each party hereby irrevocably waives personal service of
process and consents to process being served in any such suit, action or proceeding by mailing a copy thereof via registered or
certified mail or overnight delivery (with evidence of delivery) to such party at the address in effect for notices to it under this
Agreement and agrees that such service shall constitute good and sufficient service of process and notice thereof. Nothing contained
herein shall be deemed to limit in any way any right to serve process in any other manner permitted by law. If either party shall
commence an action, suit or proceeding to enforce any provisions of this Warrant, the prevailing party in such action, suit or
proceeding shall be reimbursed by the other party

 



 
for their reasonable attorneys’ fees and other costs and expenses incurred with the investigation, preparation and prosecution of such
action or proceeding.

f) Restrictions.  The Holder acknowledges that the Warrant Shares acquired upon the exercise of this Warrant, if not
registered, and the Holder does not utilize cashless exercise, will have restrictions upon resale imposed by state and federal securities
laws.

g) Nonwaiver and Expenses.  No course of dealing or any delay or failure to exercise any right hereunder on the
part of Holder shall operate as a waiver of such right or otherwise prejudice the Holder’s rights, powers or remedies.  Without limiting
any other provision of this Warrant, if the Company willfully and knowingly fails to comply with any provision of this Warrant,
which results in any material damages to the Holder, the Company shall pay to the Holder such amounts as shall be sufficient to cover
any costs and expenses including, but not limited to, reasonable attorneys’ fees, including those of appellate proceedings, incurred by
the Holder in collecting any amounts due pursuant hereto or in otherwise enforcing any of its rights, powers or remedies hereunder.

 h) Notices .  Any notices, consents, waivers or other document or communications required or permitted to be
given or delivered under the terms of this Warrant must be in writing and will be deemed to have been delivered: (i) upon receipt, if
delivered personally; (ii) when sent, if sent by facsimile (provided confirmation of transmission is mechanically or electronically
generated and kept on file by the sending party); (iii) when sent, if sent by e-mail (provided that such sent e-mail is kept on file
(whether electronically or otherwise) by the sending party and the sending party does not receive an automatically generated message
from the recipient’s e-mail server that such e-mail could not be delivered to such recipient) and (iv) if sent by overnight courier
service, one (1) Trading Day after deposit with an overnight courier service with next day delivery specified, in each case, properly
addressed to the party to receive the same. If notice is given by facsimile or email, a copy of such notice shall be dispatched no later
than the next business day by first class  mail, postage prepaid. The addresses, facsimile numbers and e-mail addresses for such
communications shall be:

If to the Company:

Ra Medical Systems, Inc.
2070 Las Palmas Drive
Carlsbad, CA 92011

 Attention:Will McGuire
Chief Executive Officer

 
With a copy (for informational purposes only) to:

Wilson Sonsini Goodrich & Rosati, P.C.
12235 El Camino Real
San Diego, CA 92130
E-mail: mwaters@wsgr.com

 



 
Attention: Martin J. Waters

 If to a Holder, to its address, facsimile number or e-mail address set forth herein or on the books and records of the Company.

 Or, in each of the above instances, to such other address, facsimile number or e-mail address and/or to the attention of such other
Person as the recipient party has specified by written notice given to each other party at least five (5) days prior to the effectiveness of
such change. Written confirmation of receipt (A) given by the recipient of such notice, consent, waiver or other communication, (B)
mechanically or electronically generated by the sender’s facsimile machine containing the time, date and recipient facsimile number
or (C) provided by an overnight courier service shall be rebuttable evidence of personal service, receipt by facsimile or receipt from
an overnight courier service in accordance with clause (i), (ii) or (iv) above, respectively. A copy of the e-mail transmission
containing the time, date and recipient e mail address shall be rebuttable evidence of receipt by e-mail in accordance with clause (iii)
above.

i) Limitation of Liability.  No provision hereof, in the absence of any affirmative action by the Holder to exercise
this Warrant to purchase Warrant Shares, and no enumeration herein of the rights or privileges of the Holder, shall give rise to any
liability of the Holder for the purchase price of any Common Stock or as a stockholder of the Company, whether such liability is
asserted by the Company or by creditors of the Company.

j) Remedies.  The Holder, in addition to being entitled to exercise all rights granted by law, including recovery of
damages, will be entitled to specific performance of its rights under this Warrant.  The Company agrees that monetary damages would
not be adequate compensation for any loss incurred by reason of a breach by it of the provisions of this Warrant and hereby agrees to
waive and not to assert the defense in any action for specific performance that a remedy at law would be adequate.

k) Successors and Assigns.  Subject to applicable securities laws, this Warrant and the rights and obligations
evidenced hereby shall inure to the benefit of and be binding upon the successors and permitted assigns of the Company and the
successors and permitted assigns of Holder.  The provisions of this Warrant are intended to be for the benefit of any Holder from time
to time of this Warrant and shall be enforceable by the Holder or holder of Warrant Shares.

l) Amendment.  This Warrant may be modified or amended or the provisions hereof waived with the written
consent of the Company, on the one hand, and the Holder or the beneficial owner of this Warrant, on the other hand.

m) Severability.  Wherever possible, each provision of this Warrant shall be interpreted in such manner as to be
effective and valid under applicable law, but if any provision of this Warrant shall be prohibited by or invalid under applicable law,
such provision shall be ineffective to the extent of such prohibition or invalidity, without invalidating the remainder of such
provisions or the remaining provisions of this Warrant.

 



 
n) Headings.  The headings used in this Warrant are for the convenience of reference only and shall not, for any

purpose, be deemed a part of this Warrant.

 
********************

 
(Signature Page Follows)

 

 



 
 
 

IN WITNESS WHEREOF, the Company has caused this Warrant to be executed by its officer thereunto duly authorized
as of the date first above indicated.
 
 

RA MEDICAL SYSTEMS, INC.
   
   
By:   
  Name:
  Title:
   
   

 
 

 



 
 

NOTICE OF EXERCISE
 
TO: RA MEDICAL SYSTEMS, INC.
 

(1) The undersigned hereby elects to purchase ________ Warrant Shares of the Company pursuant to the terms of
the attached Warrant (only if exercised in full), and tenders herewith payment of the exercise price in full, together with all applicable transfer
taxes, if any.

(2) Payment shall take the form of (check applicable box):

[  ] in lawful money of the United States; or

[ ] if permitted the cancellation of such number of Warrant Shares as is necessary, in accordance with
subsection 2(c), to exercise this Warrant with respect to the maximum number of Warrant Shares purchasable
pursuant to the cashless exercise procedures set forth in subsection 2(c).

(3) Please issue said Warrant Shares in the name of the undersigned or in such other name as is specified below:

 
 
The Warrant Shares shall be delivered to the following DWAC Account Number:

 
 
 

 
[SIGNATURE OF HOLDER]
 
Name of Investing Entity:   
Signature of Authorized Signatory of Investing Entity:   
Name of Authorized Signatory:   
Title of Authorized Signatory:   
Date:   
 

 
 



 
 
 

ASSIGNMENT FORM
 

(To assign the foregoing Warrant, execute this form and supply required information.  Do not use this form to purchase shares.)

 FOR VALUE RECEIVED, the foregoing Warrant and all rights evidenced thereby are hereby assigned to
 
Name:  
 (Please Print)
Address:  
 (Please Print)
  
 Phone Number:  
  
Email Address:  
  
Dated: _______________ __, ______  
  
Holder’s Signature:                                       
  
Holder’s Address:                                         
 

 
 



Exhibit 4.2
 
 
NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICH THIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERED WITH THE SECURITIES AND
EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS.
THIS SECURITY AND THE SECURITIES ISSUABLE UPON EXERCISE OF THIS SECURITY MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE
MARGIN ACCOUNT OR OTHER LOAN SECURED BY SUCH SECURITIES.
 

SERIES F COMMON STOCK PURCHASE WARRANT
 

RA MEDICAL SYSTEMS, INC.
 

Warrant Shares: _______  Initial Issuance Date: [    ], 20__
 

THIS COMMON STOCK PURCHASE WARRANT (the “Warrant”) certifies that, for value received, _____________ or its assigns (the “Holder”) is
entitled, upon the terms and subject to the limitations on exercise and the conditions hereinafter set forth, at any time on or after the date Stockholder Approval is received and
effective (the “Initial Exercise Date”) and on or prior to 5:00 p.m. (New York City time) on the two (2) year anniversary of the Initial Exercise Date (the “Termination Date”)
but not thereafter, to subscribe for and purchase from Ra Medical Systems, Inc., a Delaware corporation (the “Company”), up to ______ shares (as subject to adjustment
hereunder, the “Warrant Shares”) of the Company’s common stock, $0.0001 par value per share (the “Common Stock”). The purchase price of one share of Common Stock
under this Warrant shall be equal to the Exercise Price, as defined in Section 2(b).
 

Section 1. Definitions. Capitalized terms used and not otherwise defined herein shall have the meanings set forth in that certain Securities Purchase Agreement (the
“Purchase Agreement”), dated January 9, 2023, among the Company and the purchasers signatory thereto. In addition, the following terms have the meanings indicated in this
Section 1:
 

“Bid Price” means, for any date, the price determined by the first of the following clauses that applies: (a) if the Common Stock is then listed or quoted on a
Trading Market, the bid price of the Common Stock for the time in question (or the nearest preceding date) on the Trading Market on which the Common Stock is then listed or
quoted as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City time) to 4:02 p.m. (New York City time)), (b)  if OTCQB or OTCQX is not a
Trading Market, the volume weighted average price (the “VWAP”) of the Common Stock for such date (or the nearest preceding date) on OTCQB or OTCQX as applicable, (c)
if the Common Stock is not then listed or quoted for trading on OTCQB or OTCQX and if prices for the Common Stock are then reported in the “Pink Sheets” published by
OTC Markets Group, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most recent bid price per share of the Common Stock so
reported, or (d) in all other cases, the fair market value of a share of Common Stock as determined by an independent appraiser selected in good faith by the Holders of a
majority in interest of the Warrants then outstanding and reasonably acceptable to the Company, the fees and expenses of which shall be paid by the Company.
  

“Black Scholes Value” means the value of this Warrant based on the Black-Scholes Option Pricing Model obtained from the “OV” function on Bloomberg
determined as of the day immediately following the first public announcement of the applicable Change of Control, or, if the Change of Control is not publicly announced, the
date the Change of Control is consummated, for pricing purposes and reflecting (i) a risk-free interest rate corresponding to the U.S. Treasury rate for a period equal to the
remaining term of this Warrant as of such date of request, (ii) an expected volatility equal to the greater of 100% and the 100 day volatility obtained from the “HVT” function
on Bloomberg (determined utilizing a 365 day annualization factor) as of the Trading Day immediately following the earliest to occur of (A) the public disclosure of the
applicable Change of Control, (B) the consummation of the applicable Change of Control and (C) the date on which the Holder first became aware of the applicable Change of

 



 
Control, (iii) the underlying price per share used in such calculation shall be the greater of (a) the highest VWAP during the period beginning on the Trading Day immediately
preceding the announcement of the Change of Control (or, if the Change of Control is not publicly announced, the date the Change of Control is consummated) and ending on
the Trading Day of the Holder’s request pursuant to Section 3(d) and (b) the sum of the price per share being offered in cash, if any, plus the value of any non-cash
consideration, if any, being offered in such Change of Control, (iv) a zero cost of borrow and (v) a 360 day annualization factor.

 
“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal holiday in the United States or any day on which banking

institutions in the State of New York are authorized or required by law or other governmental action to close.
 

“Change of Control” means any Fundamental Transaction other than (i) any reorganization, recapitalization or reclassification of the Common Stock in which
holders of the Company’s voting power immediately prior to such reorganization, recapitalization or reclassification continue after such reorganization, recapitalization or
reclassification to hold publicly traded securities and, directly or indirectly, are, in all material respect, the holders of the voting power of the surviving entity (or entities with the
authority or voting power to elect the members of the board of directors (or their equivalent if other than a corporation) of such entity or entities) after such reorganization,
recapitalization or reclassification, (ii) pursuant to a migratory merger effected solely for the purpose of changing the jurisdiction of incorporation of the Company or (iii) a
merger in connection with a bona fide acquisition by the Company of any Person in which (x) the gross consideration paid, directly or indirectly, by the Company in such
acquisition is not greater than 50% of the Company’s market capitalization as calculated on the date of the consummation of such merger and (y) such merger does not
contemplate a change to the identity of a majority of the board of directors of the Company. Notwithstanding anything herein to the contrary, any transaction or series of
transaction that, directly or indirectly, results in the Company or the Successor Entity not having Common Stock or common stock, as applicable, registered under the 1934 Act
and listed on a Trading Market shall be deemed a Change of Control. Notwithstanding the foregoing, the term “Change of Control” shall not include the CP Transaction or the
impact of any securities issued in connection with the exercise or conversion of securities issued in connection with the CP Transaction.

 
“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture, limited liability company, joint stock

company, government (or an agency or subdivision thereof) or other entity of any kind.
 
“Successor Entity” means one or more Person or Persons (or, if so elected by the Holder, the Company or Parent Entity) formed by, resulting from or surviving any

Change of Control or one or more Person or Persons (or, if so elected by the Holder, the Company or the Parent Entity) with which such Change of Control shall have been
entered into.

 
“Trading Day” means a day on which the principal Trading Market is open for business.
 
“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for trading on the date in question: the NYSE

American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market or the New York Stock Exchange (or any successors to any of the
foregoing).

 
Section 2. Exercise.

 
a) Exercise of Warrant. Exercise of the purchase rights represented by this Warrant may be made, in whole or in part, at any time or times on or after the

Initial Exercise Date and on or before 5:00 p.m. (New York City time) on the Termination Date by delivery to the Company of a duly executed facsimile copy (or e-
mail attachment) of the Notice of Exercise in the form annexed hereto (the “Notice of Exercise”). Within the earlier of (i) two (2) Trading Days and (ii) the number of
Trading Days comprising the Standard Settlement Period (as defined in Section 2(d)(i) herein) following the date of exercise as aforesaid, the Holder shall deliver the
aggregate Exercise Price for the shares specified in the applicable Notice of Exercise by wire transfer or cashier’s check drawn on a United States bank unless the
cashless exercise procedure specified in Section 2(c) below is specified in the applicable Notice of Exercise. No ink-

 



 
original Notice of Exercise shall be required, nor shall any medallion guarantee (or other type of guarantee or notarization) of any Notice of Exercise form be
required. Notwithstanding anything herein to the contrary, the Holder shall not be required to physically surrender this Warrant to the Company until the Holder has
purchased all of the Warrant Shares available hereunder and the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to the
Company for cancellation within three (3) Trading Days of the date on which the final Notice of Exercise is delivered to the Company. Partial exercises of this
Warrant resulting in purchases of a portion of the total number of Warrant Shares available hereunder shall have the effect of lowering th e outstanding number of
Warrant Shares purchasable hereunder in an amount equal to the applicable number of Warrant Shares purchased. The Holder and the Company shall maintain
records showing the number of Warrant Shares purchased and the date of such purchases. The Company shall deliver any objection to any Notice of Exercise within
one (1) Business Day of receipt of such notice. The Holder and any assignee, by acceptance of this Warrant, acknowledge and agree that, by reason of the
provisions of this paragraph, following the purchase of a portion of the Warrant Shares hereunder, the number of Warrant Shares available for purchase
hereunder at any given time may be less than the amount stated on the face hereof.

 
b) Exercise Price. The exercise price per share of the Common Stock under this Warrant shall be $3.00, subject to adjustment hereunder (the “Exercise

Price”).
 

c) Cashless Exercise.  If after Stockholder Approval and the six (6) month anniversary of the Closing Date, there is no effective registration statement
registering, or the prospectus contained therein is not available for the resale of, the Warrant Shares by the Holder, then this Warrant may also be exercised, in whole
or in part, at such time by means of a “cashless exercise” in which the Holder shall be entitled to receive a number of Warrant Shares equal to the quotient obtained by
dividing [(A-B) (X)] by (A), where:

 
(A) = as applicable: (i) the VWAP on the Trading Day immediately preceding the date of the applicable Notice of Exercise if

such Notice of Exercise is (1) both executed and delivered pursuant to Section 2(a) hereof on a day that is not a Trading Day or (2) both executed and
delivered pursuant to Section 2(a) hereof on a Trading Day prior to the opening of “regular trading hours” (as defined in Rule 600(b)(68) of Regulation
NMS promulgated under the federal securities laws) on such Trading Day, (ii) at the option of the Holder, either (y) the VWAP on the Trading Day
immediately preceding the date of the applicable Notice of Exercise or (z) the Bid Price of the Common Stock on the principal Trading Market as
reported by Bloomberg L.P. as of the time of the Holder’s execution of the applicable Notice of Exercise if such Notice of Exercise is executed during
“regular trading hours” on a Trading Day and is delivered within two (2) hours thereafter (including until two (2) hours after the close of “regular trading
hours” on a Trading Day) pursuant to Section 2(a) hereof or (iii) the VWAP on the date of the applicable Notice of Exercise if the date of such Notice of
Exercise is a Trading Day and such Notice of Exercise is both executed and delivered pursuant to Section 2(a) hereof after the close of “regular trading
hours” on such Trading Day;

 
(B) = the Exercise Price of this Warrant, as adjusted hereunder; and

 
(X) = the number of Warrant Shares that would be issuable upon exercise of this Warrant in accordance with the terms of this

Warrant if such exercise were by means of a cash exercise rather than a cashless exercise.
 

If Warrant Shares are issued in such a cashless exercise, the parties acknowledge and agree that in accordance with Section 3(a)(9) of the Securities Act,
the Warrant Shares shall take on the characteristics of the Warrants being exercised and the holding period of the Warrant Shares being issued may be tacked on to the
holding period of this Warrant. The Company agrees not to take any position contrary to this Section 2(c).

 
Notwithstanding anything herein to the contrary but without limiting the rights of the Holder to receive Warrant Shares on a “cashless exercise” and

without limiting the liquidated damages provision in section 2(d)(i) and the Buy-In provision in Section 2(d)(iv), in the event there is no effective registration

 



 
statement registering, or the prospectus contained therein is not available for the issuance of the Warrant Shares to the Holder, under no circumstance will the
Company be required to net cash settle the warrants.

 
d) Mechanics of Exercise.

 
i . Delivery of Warrant Shares Upon Exercise. The Company shall cause the Warrant Shares purchased hereunder to be

transmitted by the Transfer Agent to the Holder by crediting the account of the Holder’s or its designee’s balance account with The
Depository Trust Company through its Deposit or Withdrawal at Custodian system (“DWAC”) if the Company is then a participant in such
system and either (A) there is an effective registration statement permitting the issuance of the Warrant Shares to or resale of the Warrant
Shares by the Holder or (B) the Warrant Shares are eligible for resale by the Holder without volume or manner of sale restrictions pursuant to
Rule 144 (assuming cashless exercise), and otherwise by physical delivery of a certificate, registered in the Company’s share register in the
name of the Holder or its designee, for the number of Warrant Shares to which the Holder is entitled pursuant to such exercise to the address
specified by the Holder in the Notice of Exercise by the date that is the earliest of (i) two (2) Trading Days after the delivery to the Company
of the Notice of Exercise, (ii) one (1) Trading Day after delivery of the aggregate Exercise Price to the Company and (iii) the number of
Trading Days comprising the Standard Settlement Period after the delivery to the Company of the Notice of Exercise (such date, the “Warrant
Share Delivery Date”). Upon delivery of the Notice of Exercise, the Holder shall be deemed for all corporate purposes to have become the
holder of record of the Warrant Shares with respect to which this Warrant has been exercised, irrespective of the date of delivery of the
Warrant Shares, provided that in each such case payment of the aggregate Exercise Price (other than in the case of a cashless exercise) is
received within the earlier of (i) two (2) Trading Days and (ii) the number of Trading Days comprising the Standard Settlement Period
following delivery of the Notice of Exercise. If the Company fails for any reason to deliver to the Holder the Warrant Shares subject to a
Notice of Exercise by the Warrant Share Delivery Date, the Company shall pay to the Holder, in cash, as liquidated damages and not as a
penalty, for each $1,000 of Warrant Shares subject to such exercise (based on the VWAP of the Common Stock on the date of the applicable
Notice of Exercise), $10 per Trading Day (increasing to $20 per Trading Day on the fifth (5th ) Trading Day after such liquidated damages
begin to accrue) for each Trading Day after such Warrant Share Delivery Date until such Warrant Shares are delivered or Holder rescinds
such exercise. The Company agrees to maintain a transfer agent that is a participant in the FAST program so long as this Warrant remains
outstanding and exercisable. As used herein, “Standard Settlement Period” means the standard settlement period, expressed in a number of
Trading Days, on the Company’s primary Trading Market with respect to the Common Stock as in effect on the date of delivery of the Notice
of Exercise.

 
ii. Delivery of New Warrants Upon Exercise. If this Warrant shall have been exercised in part, the Company shall, at the request

of a Holder and upon surrender of this Warrant certificate, at the time of delivery of the Warrant Shares, deliver to the Holder a new Warrant
evidencing the rights of the Holder to purchase the unpurchased Warrant Shares called for by this Warrant, which new Warrant shall in all
other respects be identical with this Warrant.

 
iii. Rescission Rights. If the Company fails to cause the Transfer Agent to transmit to the Holder the Warrant Shares pursuant to

Section 2(d)(i) by the Warrant Share Delivery Date, then the Holder will have the right to rescind such exercise.
 

iv. Compensation for Buy-In on Failure to Timely Deliver Warrant Shares Upon Exercise. In addition to any other rights available
to the Holder, if the Company fails to cause the Transfer Agent to transmit to the Holder the Warrant Shares in accordance with

 



 
the provisions of Section 2(d)(i) above pursuant to an exercise on or before the Warrant Share Delivery Date, and if after such date the Holder
is required by its broker to purchase (in an open market transaction or otherwise) or the Holder’s brokerage firm otherwise purchases, shares
of Common Stock to deliver in satisfaction of a sale by the Holder of the Warrant Shares which the Holder anticipated receiving upon such
exercise (a “Buy-In”), then the Company shall (A) pay in cash to the Holder the amount, if any, by which (x) the Holder’s total purchase price
(including brokerage commissions, if any) for the shares of Common Stock so purchased exceeds (y) the amount obtained by multiplying (1)
the number of Warrant Shares that the Company was required to deliver to the Holder in connection with the exercise at issue by (2) the price
at which the sell order giving rise to such purchase obligation was executed, and (B) at the option of the Holder, either reinstate the portion of
the Warrant and equivalent number of Warrant Shares for which such exerc ise was not honored (in which case such exercise shall be deemed
rescinded) or deliver to the Holder the number of shares of Common Stock that would have been issued had the Company timely complied
with its exercise and delivery obligations hereunder. For example, if the Holder purchases Common Stock having a total purchase price of
$11,000 to cover a Buy-In with respect to an attempted exercise of shares of Common Stock with an aggregate sale price giving rise to such
purchase obligation of $10,000, under clause (A) of the immediately preceding sentence the Company shall be required to pay the Holder
$1,000. The Holder shall provide the Company written notice indicating the amounts payable to the Holder in respect of the Buy-In and, upon
request of the Company, evidence of the amount of such loss. Nothing herein shall limit a Holder’s right to pursue any other remedies
available to it hereunder, at law or in equity including, without limitation, a decree of specific performance and/or injunctive relief with
respect to the Company’s failure to timely deliver shares of Common Stock upon exercise of the Warrant as required pursuant to the terms
hereof.

 
v. No Fractional Shares or Scrip. No fractional shares or scrip representing fractional shares shall be issued upon the exercise of

this Warrant. As to any fraction of a share which the Holder would otherwise be entitled to purchase upon such exercise, the Company shall,
at its election, either pay a cash adjustment in respect of such final fraction in an amount equal to such fraction multiplied by the Exercise
Price or round up to the next whole share.

 
vi. Charges, Taxes and Expenses. Issuance of Warrant Shares shall be made without charge to the Holder for any issue or transfer

tax or other incidental expense in respect of the issuance of such Warrant Shares, all of which taxes and expenses shall be paid by the
Company, and such Warrant Shares shall be issued in the name of the Holder or in such name or names as may be directed by the Holder;
provided, however, that in the event that Warrant Shares are to be issued in a name other than the name of the Holder, this Warrant when
surrendered for exercise shall be accompanied by the Assignment Form attached hereto duly executed by the Holder and the Company may
require, as a condition thereto, the payment of a sum sufficient to reimburse it for any transfer tax incidental thereto. If required to comply
with Section 2(d)(i), the Company shall pay all Transfer Agent fees required for same-day processing of any Notice of Exercise and all fees to
the Depository Trust Company (or another established clearing corporation performing similar functions) required for same-day electronic
delivery of the Warrant Shares.

 
vii. Closing of Books. The Company will not close its stockholder books or records in any manner which prevents the timely

exercise of this Warrant, pursuant to the terms hereof.
 

e) Holder’s Exercise Limitations. The Company shall not effect any exercise of this Warrant, and a Holder shall not have the right to exercise any portion
of this Warrant, pursuant to Section 2 or otherwise, to the extent that after giving effect to such issuance after exercise as set forth on the applicable Notice of

 



 
Exercise, the Holder (together with the Holder’s Affiliates, and any other Persons acting as a group together with the Holder or any of the Holder’s Affiliates (such
Persons, “Attribution Parties”)), would beneficially own in excess of the Beneficial Ownership Limitation (as defined below). For purposes of the foregoing sentence,
the number of shares of Common Stock beneficially owned by the Holder and its Affiliates and Attribution Parties shall include the number of shares of Common
Stock issuable upon exercise of this Warrant with respect to which such determination is being made, but shall exclude the number of shares of Common Stock which
would be issuable upon (i) exercise of the remaining, nonexercised portion of this Warrant beneficially owned by the Holder or any of its Affiliates or Attribution
Parties and (ii) exercise or conversion of the unexercised or nonconverted portion of any other securities of the Company (including, without limitation, any other
Common Stock Equivalents) subject to a limitation on conversion or exercise analogous to the limitation contained herein beneficially owned by the Holder or any of
its Affiliates or Attribution Parties. Except as set forth in the preceding sentence, for purposes of this Section 2(e), beneficial ow nership shall be calculated in
accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated thereunder, it being acknowledged by the Holder that the Company is
not representing to the Holder that such calculation is in compliance with Section 13(d) of the Exchange Act and the Holder is solely responsible for any schedules
required to be filed in accordance therewith. To the extent that the limitation contained in this Section 2(e) applies, the determination of whether this War rant is
exercisable (in relation to other securities owned by the Holder together with any Affiliates and Attribution Parties) and of which portion of this Warrant is exercisable
shall be in the sole discretion of the Holder, and the submission of a Notice of Exercise shall be deemed to be the Holder’s determination of whether this Warrant is
exercisable (in relation to other securities owned by the Holder together with any Affiliates and Attribution Parties) and of which portion of this Warrant is
exercisable, in each case subject to the Beneficial Ownership Limitation, and the Company shall have no obligation to verify or confirm the accuracy of such
determination. In addition, a determination as to any group status as contemplated above shall be determined in accordance with Section 13(d) of the Exchange Act
and the rules and regulations promulgated thereunder. For purposes of this Section 2(e), in determining the number of outstanding shares of Common Stock, a Holder
may rely on the number of outstanding shares of Common Stock as reflected in (A) the Company’s most recent periodic or annual report filed with the Commission,
as the case may be, (B) a more recent public announcement by the Company or (C) a more recent written notice by the Company or the Transfer Agent setting forth
the number of shares of Common Stock outstanding. Upon the written or oral request of a Holder, the Company shall within two (2) Trading Days confirm orally and
in writing to the Holder the number of shares of Common Stock then outstanding. In any case, the number of outstanding shares of Common Stock shall be
determined after giving effect to the conversion or exercise of securities of the Company, including this Warrant, by the Holder or its Affiliates or Attribution Parties
since the date as of which such number of outstanding shares of Common Stock was reported. The “Beneficial Ownership Limitation” shall be 4.99% (or, upon
election by a Holder prior to the issuance of any Warrants, either 9.99% or 40%) of the number of shares of the Common Stock outstanding immediately after giving
effect to the issuance of shares of Common Stock issuable upon exercise of this Warrant. The Holder, upon notice to the Company, may increase or decrease the
Beneficial Ownership Limitation provisions of this Section 2(e), provided that the Beneficial Ownership Limitation in no event exceeds 9.99% of the number of shares
of the Common Stock outstanding immediately after giving effect to the issuance of shares of Common Stock upon exercise of this Warrant held by the Holder and
the provisions of this Section 2(e) shall continue to apply. Any increase in the Beneficial Ownership Limitation will not be effective until the  sixty-first (61st) day
after such notice is delivered to the Company. The provisions of this paragraph shall be construed and implemented in a manner otherwise than in strict conformity
with the terms of this Section 2(e) to correct this paragraph (or any portion hereof) which may be defective or inconsistent with the intended Beneficial Ownership
Limitation herein contained or to make changes or supplements necessary or desirable to properly give effect to such limitation. The limitations contained in this
paragraph shall apply to a successor holder of this Warrant.

 
f) Exercise Cap.  The Company shall not issue any shares of Common Stock upon exercise of the Warrants if and to the extent the issuance of such shares

of Common Stock would exceed the aggregate number of shares of Common Stock which the Company may issue upon exercise of the Warrants without breaching
the Company’s obligations, if any, under the rules or regulations of the Trading Market (the number of shares which may be issued without violating such rules and
regulations, including without

 



 
limitation, a violation for not obtaining prior stockholder approval, and including rules related to the aggregate of offerings under applicable NYSE American
regulations, as applicable, the “Exercise Cap”), except that such limitation shall not apply (i) with respect to the issuance of any shares of Common Stock that do not
exceed the Exercise Cap, and (ii) in the event that, and upon such time as, the Company obtains Stockholder Approval. Until such approval is obtained, no Holder
shall be issued in the aggregate, upon exercise of any Warrants, shares of Common Stock in an amount greater than the product of (i) the Exercise Cap multiplied by
(ii) the quotient of (A) the number of Warrants issued to a Holder divided by (B) the aggregate number of Warrants issued to all Holders (with respect t o each Holder,
the “Exercise Cap Allocation”). In the event that any Holder shall sell or otherwise transfer any of such Holder’s  Warrants, the transferee shall be allocated a pro rata
portion of such Holder’s Exercise Cap Allocation with respect to such portion of such  Warrants so transferred, and the restrictions of the prior sentence shall apply to
such transferee with respect to the portion of the Exercise Cap Allocation so allocated to such transferee.  

 
 

Section 3. Certain Adjustments.
 

a) Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) pays a stock dividend or otherwise makes a distribution
or distributions on shares of its Common Stock or any other equity or equity equivalent securities payable in shares of Common Stock (which, for avoidance of doubt,
shall not include any shares of Common Stock issued by the Company upon exercise of this Warrant), (ii) subdivides outstanding shares of Common Stock into a
larger number of shares, (iii) combines (including by way of reverse stock split) outstanding shares of Common Stock into a smaller number of shares, or (iv) issues
by reclassification of shares of the Common Stock any shares of capital stock of the Company, then in each case the Exercise Price shall be multiplied by a fraction
of which the numerator shall be the number of shares of Common Stock (excluding treasury shares, if any) outstanding immediately before such event and of which
the denominator shall be the number of shares of Common Stock outstanding immediately after such event, and the number of shares issuable upon exercise of this
Warrant shall be proportionately adjusted such that the aggregate Exercise Price of this Warrant shall remain unchanged. Any adjustment made pursuant to this
Section 3(a) shall become effective immediately after the record date for the determination of stockholders entitled to receive such dividend or distribution and shall
become effective immediately after the effective date in the case of a subdivision, combination or re-classification.

 
b) Subsequent Rights Offerings. In addition to any adjustments pursuant to Section 3(a) above, if at any time the Company grants, issues or sells any

Common Stock Equivalents or rights to purchase stock, warrants, securities or other property pro rata to the record holders of any class of shares of Common Stock
(the “Purchase Rights”), then the Holder will be entitled to acquire, upon the terms applicable to such Purchase Rights, the aggregate Purchase Rights which the
Holder could have acquired if the Holder had held the number of shares of Common Stock acquirable upon complete exercise of this Warrant (without regard to any
limitations on exercise hereof, including without limitation, the Beneficial Ownership Limitation) immediately before the date on which a record is taken for the grant,
issuance or sale of such Purchase Rights, or, if no such record is taken, the date as of which the record holders of shares of Common Stock are to be determined for the
grant, issue or sale of such Purchase Rights (provided, however, to the extent that the Holder’s right to participate in any such Purchase Right would result in the
Holder exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in such Purchase Right to such extent (or beneficial
ownership of such shares of Common Stock as a result of such Purchase Right to such extent) and such Purchase Right to such extent shall be held in abeyance for the
Holder until such time, if ever, as its right thereto would not result in the Holder exceeding the Beneficial Ownership Limitation).

 
c) Pro Rata Distributions. During such time as this Warrant is outstanding, if the Company shall declare or make any dividend or other distribution of its

assets (or rights to acquire its assets) to holders of shares of Common Stock, by way of return of capital or otherwise (including, without limitation, any distribution of
cash, stock or other securities, property or options by way of a dividend, spin off, reclassification, corporate rearrangement, scheme of arrangement or other similar
transaction) (a “Distribution”), at any time after the issuance of this Warrant, then, in each such case, the Holder shall be

 



 
entitled to participate in such Distribution to the same extent that the Holder would have participated therein if the Holder had held the number of shares of Common
Stock acquirable upon complete exercise of this Warrant (without regard to any limitations on exercise hereof, including without limitation, the Beneficial Ownership
Limitation) immediately before the date of which a record is taken for such Distribution, or, if no such record is taken, the date as of which the record holders of shares
of Common Stock are to be determined for the participation in such Distribution (provided, however, to the extent that the Holder’s right to participate in any such
Distribution would result in the Holder exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in such Distribution to such
extent (or in the beneficial ownership of any shares of Common Stock as a result of such Distribution to such extent) and the portion of such Distribution shall be held
in abeyance for the benefit of the Holder until such time, if ever, as its right thereto would not result in the Holder exceeding the Beneficial Ownership Limitation). To
the extent that this Warrant has not been partially or completely exercised at the time of such Distribution, such portion of the Distribution shall be held in abeyance
for the benefit of the Holder until the Holder has exercised this Warrant.

  
d) Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, directly or indirectly, in one or more related transactions

effects any merger or consolidation of the Company with or into another Person, (ii) the Company, directly or indirectly, effects any sale, lease, license, assignment,
transfer, conveyance or other disposition of all or substantially all of its assets in one or a series of related transactions, (iii) any, direct or indirect, purchase offer,
tender offer or exchange offer (whether by the Company or another Person) is completed pursuant to which holders of Common Stock are permitted to sell, tender or
exchange their shares for other securities, cash or property and has been accepted by the holders of 50% or more of the outstanding Common Stock, (iv) the
Company, directly or indirectly, in one or more related transactions effects any reclassification, reorganization or recapitalization of the Common Stock or any
compulsory share exchange pursuant to which the Common Stock is effectively converted into or exchanged for other securities, cash or property, or (v) the
Company, directly or indirectly, in one or more related transactions consummates a stock or share purchase agreement or other business combination (including,
without limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with another Person or group of Persons whereby such other Person or
group acquires more than 50% of the outstanding shares of Common Stock (not including any shares of Common Stock held by the other Person or other Persons
making or party to, or associated or affiliated with the other Persons making or party to, such stock or share purchase agreement or other business combination), (each
a “Fundamental Transaction”), then, upon any subsequent exercise of this Warrant, the Holder shall have the right to receive, for each Warrant Share that would have
been issuable upon such exercise immediately prior to the occurrence of such Fundamental Transaction, at the option of the Holder (without regard to any limitation in
Section 2(e) on the exercise of this Warrant), the number of shares of Common Stock of the successor or acquiring corporation or of the Company, if it is the
surviving corporation, and any additional consideration (the “Alternate Consideration”) receivable as a result of such Fundamental Transaction by a holder of the
number of shares of Common Stock for which this Warrant is exercisable immediately prior to such Fundamental Transaction (without regard to any limitation in
Section 2(e) on the exercise of this Warrant), provided, however, that the CP Transaction, or any subsequent exercise or conversion of securities issued in connection
with the CP transaction, shall be deemed not to be a Fundamental Transaction. For purposes of any such exercise, the determination of the Exercise Price shall be
appropriately adjusted to apply to such Alternate Consideration based on the amount of Alternate Consideration issuable in respect of one share of Common Stock in
such Fundamental Transaction, and the Company shall apportion the Exercise Price among the Alternate Consideration in a reasonable manner reflecting the relative
value of any different components of the Alternate Consideration. If holders of Common Stock are given any choice as to the securities, cash or property to be
received in a Fundamental Transaction, then the Holder shall be given the same choice as to the Alternate Consideration it receives upon any exercise of this Warrant
following such Fundamental Transaction. The Company shall cause any successor entity in a Fundamental Transaction in which the Company is not the survivor (the
“Successor Entity”) to assume in writing all of the obligations of the Company under this Warrant in accordance with the provisions of this Section 3(c) pursuant to
written agreements in form and substance reasonably satisfactory to the Holder and approved by the Holder (without unreasonable delay) prior to such Fundamental
Transaction and shall, at the option of the Holder, deliver to the Holder in exchange for this

 



 
Warrant a security of the Successor Entity evidenced by a written instrument substantially similar in form and substance to this Warrant which is exercisable for a
corresponding number of shares of capital stock of such Successor Entity (or its parent entity) equivalent to the shares of Common Stock acquirable and receivable
upon exercise of this Warrant (without regard to any limitations on the exercise of this Warrant) prior to such Fundamental Transaction, and with an exercise price
which applies the exercise price hereunder to such shares of capital stock (but taking into account the relative value of the shares of Common Stock pursuant to such
Fundamental Transaction and the value of such shares of capital stock, such number of shares of capital stock and such exercise price being for the purpose of
protecting the economic value of this Warrant immediately prior to the consummation of such Fundamental Transaction), and which is reasonably satisfactory in form
and substance to the Holder. Upon the occurrence of any such Fundamental Transaction, the Successor Entity shall succeed to, and be substituted for (so that from
and after the date of such Fundamental Transaction, the provisions of this Warrant referring to the “Company” shall refer instead to the Successor Entity), and may
exercise every right and power of the Company and shall assume all of the obligations of the Company under this Warrant with the same effect as if such Successor
Entity had been named as the Company herein. Notwithstanding the foregoing, in the event of a Change of Control, at the request of the Holder delivered before the
thirtieth (30th) day after such Change of Control, the Company (or the Successor Entity) shall purchase this Warrant from the Holder by paying to the Holder, within
five (5) Business Days after such request (or, if later, on the effective date of the Change of Control), an amount equal to the Black-Scholes Value of the remaining
unexercised portion of this Warrant on the effective date of such Change of Control, payable in cash; provided, however, that, if the Change of Control is not within
the Company’s control, including not approved by the Company’s Board of Directors, Holder shall only be entitled to receive from the Company or any Successor
Entity, as of the date of consummation of such Change of Control, the same type or form of consideration (and in the same proportion), at the Black-Scholes Value of
the unexercised portion of this Warrant, that is being offered and paid to the holders of Common Stock of the Company in connection with the Change of Control,
whether that consideration be in the form of cash, stock or any combination thereof, or whether the holders of Common Stock are given the choice to receive from
among alternative forms of consideration in connection with the Change of Control.

 
d) Calculations. All calculations under this Section 3 shall be made to the nearest cent or the nearest 1/100th of a share, as the case may be. For purposes

of this Section 3, the number of shares of Common Stock deemed to be issued and outstanding as of a given date shall be the sum of the number of shares of
Common Stock (excluding treasury shares, if any) issued and outstanding.

 
e) Notice to Holder.

 
i . Adjustment to Exercise Price. Whenever the Exercise Price is adjusted pursuant to any provision of this Section 3, the

Company shall promptly deliver to the Holder by facsimile or email a notice setting forth the Exercise Price after such adjustment and any
resulting adjustment to the number of Warrant Shares and setting forth a brief statement of the facts requiring such adjustment.

 
ii. Notice to Allow Exercise by Holder. If (A) the Company shall declare a dividend (or any other distribution in whatever form)

on the Common Stock, (B) the Company shall declare a special nonrecurring cash dividend on or a redemption of the Common Stock, (C) the
Company shall authorize the granting to all holders of the Common Stock rights or warrants to subscribe for or purchase any shares of capital
stock of any class or of any rights, (D) the approval of any stockholders of the Company shall be required in connection with any
reclassification of the Common Stock, any consolidation or merger to which the Company is a party, any sale or transfer of all or substantially
all of the assets of the Company, or any compulsory share exchange whereby the Common Stock is converted into other securities, cash or
property, or (E) the Company shall authorize the voluntary or involuntary dissolution, liquidation or winding up of the affairs of the
Company, then, in each case, the Company shall cause to be delivered by facsimile or email to the Holder at its last facsimile number or
email address as it shall appear upon the Warrant Register of the Company, at least 20 calendar days

 



 
prior to the applicable record or effective date hereinafter specified, a notice stating (x) the date on which a record is to be taken for the
purpose of such dividend, distribution, redemption, rights or warrants, or if a record is not to be taken, the date as of which the holders of the
Common Stock of record to be entitled to such dividend, distributions, redemption, rights or warrants are to be determined or (y) the date on
which such reclassification, consolidation, merger, sale, transfer or share exchange is expected to become effective or close, and the date as of
which it is expected that holders of the Common Stock of record shall be entitled to exchange their shares of the Common Stock for
securities, cash or other property deliverable upon such reclassification, consolidation, merger, sale, transfer or share exchange; provided that
the failure to deliver such notice or any defect therein or in the delivery thereof shall not affect the validity of the corporate action required to
be specified in such notice. To the extent that any notice provided in this Warr ant constitutes, or contains, material, non-public information
regarding the Company or any of the Subsidiaries, the Company shall simultaneously file such notice with the Commission pursuant to a
Current Report on Form 8-K. The Holder shall remain entitled to exercise this Warrant during the period commencing on the date of such
notice to the effective date of the event triggering such notice except as may otherwise be expressly set forth herein.

 
Section 4. Transfer of Warrant.

 
a) Transferability. Subject to the restrictions set forth in Section 4(d), this Warrant and all rights hereunder are transferable, in whole or in part, upon

surrender of this Warrant at the principal office of the Company or its designated agent, together with a written assignment of this Warrant substantially in the form
attached hereto duly executed by the Holder or its agent or attorney and funds sufficient to pay any transfer taxes payable upon the making of such transfer. Upon such
surrender and, if required, such payment, the Company shall execute and deliver a new Warrant or Warrants in the name of the assignee or assignees, as applicable,
and in the denomination or denominations specified in such instrument of assignment, and shall issue to the assignor a new Warrant evidencing the portion of this
Warrant not so assigned, and this Warrant shall promptly be cancelled. Notwithstanding anything herein to the contrary, the Holder shall not be required to physically
surrender this Warrant to the Company unless the Holder has assigned this Warrant in full, in which case, the Holder shall surrender this Warrant to the Company
within three (3) Trading Days of the date on which the Holder delivers an assignment form to the Company assigning this Warrant in full. The Warrant, if properly
assigned in accordance herewith, may be exercised by a new holder for the purchase of Warrant Shares without having a new Warrant issued.

 
b) New Warrants . This Warrant may be divided or combined with other Warrants upon presentation hereof at the aforesaid office of the Company,

together with a written notice specifying the names and denominations in which new Warrants are to be issued, signed by the Holder or its agent or attorney. Subject
to compliance with Section 4(a), as to any transfer which may be involved in such division or combination, the Company shall execute and deliver a new Warrant or
Warrants in exchange for the Warrant or Warrants to be divided or combined in accordance with such notice. All Warrants issued on transfers or exchanges shall be
dated the original Initial Exercise Date of this Warrant and shall be identical with this Warrant except as to the number of Warrant Shares issuable pursuant thereto.

 
c) Warrant Register. The Company shall register this Warrant, upon records to be maintained by the Company for that purpose (the “Warrant Register”),

in the name of the record Holder hereof from time to time. The Company may deem and treat the registered Holder of this Warrant as the absolute owner hereof for
the purpose of any exercise hereof or any distribution to the Holder, and for all other purposes, absent actual notice to the contrary.

 
d)    Transfer Restrictions. If, at the time of the surrender of this Warrant in connection with any transfer of this Warrant, the transfer of this Warrant shall

not be either (i) registered pursuant to an effective registration statement under the Securities Act and under applicable state securities or blue sky laws or (ii) eligible
for resale without volume or manner-of-sale restrictions or current public information requirements

 



 
pursuant to Rule 144, the Company may require, as a condition of allowing such transfer, that the Holder or transferee of this Warrant, as the case may be, comply
with the provisions of the Purchase Agreement.

 
e)    Representation by the Holder. The Holder, by the acceptance hereof, represents and warrants that it is acquiring this Warrant and, upon any exercise

hereof, will acquire the Warrant Shares issuable upon such exercise, for its own account and not with a view to or for distributing or reselling such Warrant Shares or
any part thereof in violation of the Securities Act or any applicable state securities law, except pursuant to sales registered or exempted under the Securities Act.

 
 

Section 5. Miscellaneous.
 

a) No Rights as Stockholder Until Exercise. This Warrant does not entitle the Holder to any voting rights, dividends or other rights as a stockholder of the
Company prior to the exercise hereof as set forth in Section 2(d)(i), except as expressly set forth in Section 3.

 
b) Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt by the Company of evidence reasonably satisfactory to it

of the loss, theft, destruction or mutilation of this Warrant or any stock certificate relating to the Warrant Shares, and in case of loss, theft or destruction, of indemnity
or security reasonably satisfactory to it (which, in the case of the Warrant, shall not include the posting of any bond), and upon surrender and cancellation of such
Warrant or stock certificate, if mutilated, the Company will make and deliver a new Warrant or stock certificate of like tenor and dated as of such cancellation, in lieu
of such Warrant or stock certificate.

 
c) Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of any action or the expiration of any right required or granted herein shall

not be a Business Day, then, such action may be taken or such right may be exercised on the next succeeding Business Day.
 

d) Authorized Shares.
 

The Company covenants that, during the period the Warrant is outstanding, it will reserve from its authorized and unissued Common Stock a sufficient
number of shares to provide for the issuance of the Warrant Shares upon the exercise of any purchase rights under this Warrant. The Company further covenants that
its issuance of this Warrant shall constitute full authority to its officers who are charged with the duty of issuing the necessary Warrant Shares upon the exercise of the
purchase rights under this Warrant. The Company will take all such reasonable action as may be necessary to assure that such Warrant Shares may be issued as
provided herein without violation of any applicable law or regulation, or of any requirements of the Trading Market upon which the Common Stock may be listed.
The Company covenants that all Warrant Shares which may be issued upon the exercise of the purchase rights represented by this Warrant will, upon exercise of the
purchase rights represented by this Warrant and payment for such Warrant Shares in accordance herewith, be duly authorized, validly issued, fully paid and
nonassessable and free from all taxes, liens and charges created by the Company in respect of the issue thereof (other than taxes in respect of any transfer occurring
contemporaneously with such issue).

 
Except and to the extent as waived or consented to by the Holder, the Company shall not by any action, including, without limitation, amending its

certificate of incorporation or through any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary
action, avoid or seek to avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all such
terms and in the taking of all such actions as may be necessary or appropriate to protect the rights of Holder as set forth in this Warrant against impairment. Without
limiting the generality of the foregoing, the Company will (i) not increase the par value of any Warrant Shares above the amount payable therefor upon such exercise
immediately prior to such increase in par value, (ii) take all such action as may be necessary or appropriate in order that the Company may validly and legally issue
fully paid and nonassessable Warrant Shares upon the exercise of this Warrant and (iii) use commercially reasonable efforts to obtain all such authorizations,
exemptions or

 



 
consents from any public regulatory body having jurisdiction thereof, as may be, necessary to enable the Company to perform its obligations under this Warrant.

 
Before taking any action which would result in an adjustment in the number of Warrant Shares for which this Warrant is exercisable or in the Exercise

Price, the Company shall obtain all such authorizations or exemptions thereof, or consents thereto, as may be necessary from any public regulatory body or bodies
having jurisdiction thereof.

 
e) Governing Law. All questions concerning the construction, validity, enforcement and interpretation of this Warrant shall be governed by and construed

and enforced in accordance with the internal laws of the State of New York, without regard to the principles of conflicts of law thereof. Each party agrees that all legal
proceedings concerning the interpretations, enforcement and defense of the transactions contemplated by this Warrant (whether brought against a party hereto or their
respective affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be commenced exclusively in the state and federal courts sitting
in the City of New York. Each party hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in the City of New York, Borough
of Manhattan for the adjudication of any dispute hereunder or in connection herewith or with any transaction contemplated hereby or discussed herein, and hereby
irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such
suit, action or proceeding is improper or is an inconvenient venue for such proceeding. Each party hereby irrevocably waives personal service of process and consents
to process being served in any such suit, action or proceeding by mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of
delivery) to such party at the address in effect for notices to it under this Warrant and agrees that such service shall constitute good and sufficient service of process
and notice thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any other manner permitted by law. If either party shall
commence an action, suit or proceeding to enforce any provisions of this Warrant, the prevailing party in such action, suit or proceeding shall be reimbursed by the
other party for their reasonable attorneys’ fees and other costs and expenses incurred with the investigation, preparation and prosecution of such action or proceeding.

 
f) Restrictions. The Holder acknowledges that the Warrant Shares acquired upon the exercise of this Warrant, if not registered for resale, will have

restrictions upon resale imposed by state and federal securities laws.
 

g) Nonwaiver and Expenses. No course of dealing or any delay or failure to exercise any right hereunder on the part of Holder shall operate as a waiver of
such right or otherwise prejudice the Holder’s rights, powers or remedies. Without limiting any other provision of this Warrant, if the Company willfully and
knowingly fails to comply with any provision of this Warrant, which results in any material damages to the Holder, the Company shall pay to the Holder such
amounts as shall be sufficient to cover any costs and expenses including, but not limited to, reasonable attorneys’ fees, including those of appellate Proceedings,
incurred by the Holder in collecting any amounts due pursuant hereto or in otherwise enforcing any of its rights, powers or remedies hereunder.

 
h) Notices. Any and all notices or other communications or deliveries to be provided by the Holders hereunder including, without limitation, any Notice

of Exercise, shall be in writing and delivered personally, by e-mail, or sent by a nationally recognized overnight courier service, addressed to the Company, at 2070
Las Palmas Drive, Carlsbad, CA 92011, Attention: Will McGuire, e-mail address: wmcguire@ramed.com or such other e-mail address or address as the Company
may specify for such purposes by notice to the Holders. Any and all notices or other communications or deliveries to be provided by the Company hereunder shall be
in writing and delivered personally, by e-mail, or sent by a nationally recognized overnight courier service addressed to each Holder at the e-mail address or address of
such Holder appearing on the books of the Company. Any notice or other communication or deliveries hereunder shall be deemed given and effective on the earliest
of (i) the time of transmission, if such notice or communication is delivered via e-mail at the e-mail address set forth in this Section prior to 5:30 p.m. (New York City
time) on any date, (ii) the next Trading Day after the time of transmission, if such notice or communication is delivered via e-mail at the e-mail address set forth in this
Section on a day that is not a

 



 
Trading Day or later than 5:30 p.m. (New York City time) on any Trading Day, (iii) the second (2nd) Trading Day following the date of mailing, if sent by U.S.
nationally recognized overnight courier service, or (iv) upon actual receipt by the party to whom such notice is required to be given. To the extent that any notice
provided hereunder constitutes, or contains, material, non-public information regarding the Company or any subsidiaries, the Company shall simultaneously file such
notice with the Commission pursuant to a Current Report on Form 8-K.

 
i) Limitation of Liability. No provision hereof, in the absence of any affirmative action by the Holder to exercise this Warrant to purchase Warrant Shares,

and no enumeration herein of the rights or privileges of the Holder, shall give rise to any liability of the Holder for the purchase price of any Common Stock or as a
stockholder of the Company, whether such liability is asserted by the Company or by creditors of the Company.

 
j) Remedies. The Holder, in addition to being entitled to exercise all rights granted by law, including recovery of damages, will be entitled to specific

performance of its rights under this Warrant. The Company agrees that monetary damages would not be adequate compensation for any loss incurred by reason of a
breach by it of the provisions of this Warrant and hereby agrees to waive and not to assert the defense in any action for specific performance that a remedy at law
would be adequate.

 
k) Successors and Assigns. Subject to applicable securities laws, this Warrant and the rights and obligations evidenced hereby shall inure to the benefit of

and be binding upon the successors and permitted assigns of the Company and the successors and permitted assigns of Holder. The provisions of this Warrant are
intended to be for the benefit of any Holder from time to time of this Warrant and shall be enforceable by the Holder or holder of Warrant Shares.

 
l) Amendment. This Warrant may be modified or amended or the provisions hereof waived with the written consent of the Company, on the one hand, and

the Holder, on the other hand.
 

m) Severability. Wherever possible, each provision of this Warrant shall be interpreted in such manner as to be effective and valid under applicable law,
but if any provision of this Warrant shall be prohibited by or invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or
invalidity, without invalidating the remainder of such provisions or the remaining provisions of this Warrant.

 
n) Headings. The headings used in this Warrant are for the convenience of reference only and shall not, for any purpose, be deemed a part of this Warrant.

 
 
 

********************
 

(Signature Page Follows)
 
 

 



 
 
 

 IN WITNESS WHEREOF, the Company has caused this Warrant to be executed by its officer thereunto duly authorized as of the date first above indicated.
 

RA MEDICAL SYSTEMS, INC.
 
By:  
Name:  
Title:  

 
 
 
 
 
 
 
 
 
 

 



 
 
 
 

NOTICE OF EXERCISE
 
TO: RA MEDICAL SYSTEMS, INC.
 

(1) The undersigned hereby elects to purchase ________ Warrant Shares of the Company pursuant to the terms of the attached Warrant (only if
exercised in full), and tenders herewith payment of the exercise price in full, together with all applicable transfer taxes, if any.
 

(2) Payment shall take the form of (check applicable box):
 

[   ]  in lawful money of the United States; or
 

[  ]  if permitted the cancellation of such number of Warrant Shares as is necessary, in accordance with the formula set forth in subsection
2(c), to exercise this Warrant with respect to the maximum number of Warrant Shares purchasable pursuant to the cashless exercise
procedure set forth in subsection 2(c).

 
(3) Please issue said Warrant Shares in the name of the undersigned or in such other name as is specified below:

___________________________________
 
The Warrant Shares shall be delivered to the following DWAC Account Number:

___________________________________                                                                                                
 

____________________________________
 

____________________________________
 
[SIGNATURE OF HOLDER]
 
Name of Investing Entity: ________________________________________________________  
 
Signature of Authorized Signatory of Investing Entity:__________________________________  
 
Name of Authorized Signatory:____________________________________________________ 
 
Title of Authorized Signatory: ______________________________________________________
 
Date:_________________________________________________________________________
 
 

 



 
 

 
ASSIGNMENT FORM

 
(To assign the foregoing Warrant, execute this form and supply required information. Do not use this form to purchase shares.)

 
FOR VALUE RECEIVED, the foregoing Warrant and all rights evidenced thereby are hereby assigned to

 
Name:  
 (Please Print)

 
Address:  
 
 
Phone Number:
E-mail Address:
 

(Please Print)
______________________________________
______________________________________
 

Dated: _______________ __, ______
 

 

Holder’s Signature:                                                                 
 

 

Holder’s Address:                                                                 
 

 

 
 

 



Exhibit 4.3
 

 
NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICH THIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERED WITH THE SECURITIES AND
EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS.
THIS SECURITY AND THE SECURITIES ISSUABLE UPON EXERCISE OF THIS SECURITY MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE
MARGIN ACCOUNT OR OTHER LOAN SECURED BY SUCH SECURITIES.
 

SERIES G COMMON STOCK PURCHASE WARRANT
 

RA MEDICAL SYSTEMS, INC.
 

Warrant Shares: _______  Initial Issuance Date: [    ], 20__
 

THIS COMMON STOCK PURCHASE WARRANT (the “Warrant”) certifies that, for value received, _____________ or its assigns (the “Holder”)
is entitled, upon the terms and subject to the limitations on exercise and the conditions hereinafter set forth, at any time on or after the date Stockholder Approval is received and
effective (the “Initial Exercise Date”) and on or prior to 5:00 p.m. (New York City time) on the six (6) year anniversary of the Initial Exercise Date (the “Termination Date”) but
not thereafter, to subscribe for and purchase from Ra Medical Systems, Inc., a Delaware corporation (the “Company”), up to ______ shares (as subject to adjustment hereunder,
the “Warrant Shares”) of the Company’s common stock, $0.0001 par value per share (the “Common Stock”). The purchase price of one share of Common Stock under this
Warrant shall be equal to the Exercise Price, as defined in Section 2(b).
 

Section 1. Definitions. Capitalized terms used and not otherwise defined herein shall have the meanings set forth in that certain Securities Purchase Agreement
(the “Purchase Agreement”), dated January 9, 2023, among the Company and the purchasers signatory thereto. In addition, the following terms have the meanings indicated in
this Section 1:
 

“Bid Price” means, for any date, the price determined by the first of the following clauses that applies: (a) if the Common Stock is then listed or quoted on a
Trading Market, the bid price of the Common Stock for the time in question (or the nearest preceding date) on the Trading Market on which the Common Stock is then listed or
quoted as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City time) to 4:02 p.m. (New York City time)), (b)  if OTCQB or OTCQX is not a
Trading Market, the volume weighted average price (the “VWAP”) of the Common Stock for such date (or the nearest preceding date) on OTCQB or OTCQX as applicable, (c)
if the Common Stock is not then listed or quoted for trading on OTCQB or OTCQX and if prices for the Common Stock are then reported in the “Pink Sheets” published by
OTC Markets Group, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most recent bid price per share of the Common Stock so
reported, or (d) in all other cases, the fair market value of a share of Common Stock as determined by an independent appraiser selected in good faith by the Holders of a
majority in interest of the Warrants then outstanding and reasonably acceptable to the Company, the fees and expenses of which shall be paid by the Company.
  

“Black Scholes Value” means the value of this Warrant based on the Black-Scholes Option Pricing Model obtained from the “OV” function on Bloomberg
determined as of the day immediately following the first public announcement of the applicable Change of Control, or, if the Change of Control is not publicly announced, the
date the Change of Control is consummated, for pricing purposes and reflecting (i) a risk-free interest rate corresponding to the U.S. Treasury rate for a period equal to the
remaining term of this Warrant as of such date of request, (ii) an expected volatility equal to the greater of 100% and the 100 day volatility obtained from the “HVT” function
on Bloomberg (determined utilizing a 365 day annualization factor) as of the Trading Day immediately following the earliest to occur of (A) the public disclosure of the
applicable Change of Control, (B) the consummation of the applicable Change of Control and (C) the date on which the Holder first became aware of the applicable Change of

 



 
Control, (iii) the underlying price per share used in such calculation shall be the greater of (a) the highest VWAP during the period beginning on the Trading Day immediately
preceding the announcement of the Change of Control (or, if the Change of Control is not publicly announced, the date the Change of Control is consummated) and ending on
the Trading Day of the Holder’s request pursuant to Section 3(d) and (b) the sum of the price per share being offered in cash, if any, plus the value of any non-cash
consideration, if any, being offered in such Change of Control, (iv) a zero cost of borrow and (v) a 360 day annualization factor.

 
“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal holiday in the United States or any day on which banking

institutions in the State of New York are authorized or required by law or other governmental action to close.
 

“Change of Control” means any Fundamental Transaction other than (i) any reorganization, recapitalization or reclassification of the Common Stock in which
holders of the Company’s voting power immediately prior to such reorganization, recapitalization or reclassification continue after such reorganization, recapitalization or
reclassification to hold publicly traded securities and, directly or indirectly, are, in all material respect, the holders of the voting power of the surviving entity (or entities with the
authority or voting power to elect the members of the board of directors (or their equivalent if other than a corporation) of such entity or entities) after such reorganization,
recapitalization or reclassification, (ii) pursuant to a migratory merger effected solely for the purpose of changing the jurisdiction of incorporation of the Company or (iii) a
merger in connection with a bona fide acquisition by the Company of any Person in which (x) the gross consideration paid, directly or indirectly, by the Company in such
acquisition is not greater than 50% of the Company’s market capitalization as calculated on the date of the consummation of such merger and (y) such merger does not
contemplate a change to the identity of a majority of the board of directors of the Company. Notwithstanding anything herein to the contrary, any transaction or series of
transaction that, directly or indirectly, results in the Company or the Successor Entity not having Common Stock or common stock, as applicable, registered under the 1934 Act
and listed on a Trading Market shall be deemed a Change of Control. Notwithstanding the foregoing, the term “Change of Control” shall not include the CP Transaction or the
impact of any securities issued in connection with the exercise or conversion of securities issued in connection with the CP Transaction.

 
“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture, limited liability company, joint stock

company, government (or an agency or subdivision thereof) or other entity of any kind.
 
“Successor Entity” means one or more Person or Persons (or, if so elected by the Holder, the Company or Parent Entity) formed by, resulting from or surviving

any Change of Control or one or more Person or Persons (or, if so elected by the Holder, the Company or the Parent Entity) with which such Change of Control shall have been
entered into.

 
“Trading Day” means a day on which the principal Trading Market is open for business.
 
“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for trading on the date in question: the NYSE

American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market or the New York Stock Exchange (or any successors to any of the
foregoing).

 
Section 2. Exercise.

 
a) Exercise of Warrant. Exercise of the purchase rights represented by this Warrant may be made, in whole or in part, at any time or times on or after

the Initial Exercise Date and on or before 5:00 p.m. (New York City time) on the Termination Date by delivery to the Company of a duly executed facsimile copy
(or e-mail attachment) of the Notice of Exercise in the form annexed hereto (the “Notice of Exercise”). Within the earlier of (i) two (2) Trading Days and (ii) the
number of Trading Days comprising the Standard Settlement Period (as defined in Section 2(d)(i) herein) following the date of exercise as aforesaid, the Holder shall
deliver the aggregate Exercise Price for the shares specified in the applicable Notice of Exercise by wire transfer or cashier’s check drawn on a United States bank
unless the cashless exercise procedure specified in Section 2(c) below is specified in the applicable Notice of Exercise. No ink-

 



 
original Notice of Exercise shall be required, nor shall any medallion guarantee (or other type of guarantee or notarization) of any Notice of Exercise form be
required. Notwithstanding anything herein to the contrary, the Holder shall not be required to physically surrender this Warrant to the Company until the Holder has
purchased all of the Warrant Shares availab le hereunder and the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to the
Company for cancellation within three (3) Trading Days of the date on which the final Notice of Exercise is delivered to the Company. Partial exercises of this
Warrant resulting in purchases of a portion of the total number of Warrant Shares available hereunder shall have the effect of lowering the outstanding number of
Warrant Shares purchasable hereunder in an amount equal to the applicable number of Warrant Shares purchased. The Holder and the Company shall maintain
records showing the number of Warrant Shares purchased and the date of such purchases. The Company shall deliver any objection to any Notice of Exercise within
one (1) Business Day of receipt of such notice. The Holder and any assignee, by acceptance of this Warrant, acknowledge and agree that, by reason of the
provisions of this paragraph, following the purchase of a portion of the Warrant Shares hereunder, the number of Warra nt Shares available for purchase
hereunder at any given time may be less than the amount stated on the face hereof.

 
b) Exercise Price. The exercise price per share of the Common Stock under this Warrant shall be $3.00, subject to adjustment hereunder (the “Exercise

Price”).
 

c) Cashless Exercise.  If after Stockholder Approval and the six (6) month anniversary of the Closing Date, there is no effective registration statement
registering, or the prospectus contained therein is not available for the resale of, the Warrant Shares by the Holder, then this Warrant may also be exercised, in
whole or in part, at such time by means of a “cashless exercise” in which the Holder shall be entitled to receive a number of Warrant Shares equal to the quotient
obtained by dividing [(A-B) (X)] by (A), where:

 
(A) = as applicable: (i) the VWAP on the Trading Day immediately preceding the date of the applicable Notice of Exercise

if such Notice of Exercise is (1) both executed and delivered pursuant to Section 2(a) hereof on a day that is not a Trading Day or (2) both executed and
delivered pursuant to Section 2(a) hereof on a Trading Day prior to the opening of “regular trading hours” (as defined in Rule 600(b)(68) of Regulation
NMS promulgated under the federal securities laws) on such Trading Day, (ii) at the option of the Holder, either (y) the VWAP on the Trading Day
immediately preceding the date of the applicable Notice of Exercise or (z) the Bid Price of the Common Stock on the principal Trading Market as
reported by Bloomberg L.P. as of the time of the Holder’s execution of the applicable Notice of Exercise if such Notice of Exercise is executed during
“regular trading hours” on a Trading Day and is delivered within two (2) hours thereafter (including until two (2) hours after the close of “regular
trading hours” on a Trading Day) pursuant to Section 2(a) hereof or (iii) the VWAP on the date of the applicable Notice of Exercise if the date of such
Notice of Exercise is a Trading Day and such Notice of Exercise is both executed and delivered pursuant to Section 2(a) hereof after the close of
“regular trading hours” on such Trading Day;

 
(B) = the Exercise Price of this Warrant, as adjusted hereunder; and

 
(X) = the number of Warrant Shares that would be issuable upon exercise of this Warrant in accordance with the terms of

this Warrant if such exercise were by means of a cash exercise rather than a cashless exercise.
 

If Warrant Shares are issued in such a cashless exercise, the parties acknowledge and agree that in accordance with Section 3(a)(9) of the Securities
Act, the Warrant Shares shall take on the characteristics of the Warrants being exercised and the holding period of the Warrant Shares being issued may be tacked
on to the holding period of this Warrant. The Company agrees not to take any position contrary to this Section 2(c).

 
Notwithstanding anything herein to the contrary but without limiting the rights of the Holder to receive Warrant Shares on a “cashless exercise” and

without limiting the liquidated damages provision in section 2(d)(i) and the Buy-In provision in Section 2(d)(iv), in the event there is no effective registration

 



 
statement registering, or the prospectus contained therein is not available for the issuance of the Warrant Shares to the Holder, under no circumstance will the
Company be required to net cash settle the warrants.

 
d) Mechanics of Exercise.

 
i. Delivery of Warrant Shares Upon Exercise. The Company shall cause the Warrant Shares purchased hereunder to be

transmitted by the Transfer Agent to the Holder by crediting the account of the Holder’s or its designee’s balance account with The
Depository Trust Company through its Deposit or Withdrawal at Custodian system (“DWAC”) if the Company is then a participant in
such system and either (A) there is an effective registration statement permitting the issuance of the Warrant Shares to or resale of the
Warrant Shares by the Holder or (B) the Warrant Shares are eligible for resale by the Holder without volume or manner of sale
restrictions pursuant to Rule 144 (assuming cashless exercise), and otherwise by physical delivery of a certificate, registered in the
Company’s share register in the name of the Holder or its designee, for the number of Warrant Shares to which the Holder is entitled
pursuant to such exercise to the address specified by the Holder in the Notice of Exercise by the date that is the earliest of (i) two (2)
Trading Days after the delivery to the Company of the Notice of Exercise, (ii) one (1) Trading Day after delivery of the aggregate
Exercise Price to the Company and (iii) the number of Trading Days comprising the Standard Settlement Period after the delivery to the
Company of the Notice of Exercise (such date, the “Warrant Share Delivery Date”). Upon delivery of the Notice of Exercise, the Holder
shall be deemed for all corporate purposes to have become the holder of record of the Warrant Shares with respect to which this Warrant
has been exercised, irrespective of the date of delivery of the Warrant Shares, provided that in each such case payment of the aggregate
Exercise Price (other than in the case of a cashless exercise) is received within the earlier of (i) two (2) Trading Days and (ii) the number
of Trading Days comprising the Standard Settlement Period following delivery of the Notice of Exercise. If the Company fails for any
reason to deliver to the Holder the Warrant Shares subject to a Notice of Exercise by the Warrant Share Delivery Date, the Company
shall pay to the Holder, in cash, as liquidated damages and not as a penalty, for each $1,000 of Warrant Shares subject to such exercise
(based on the VWAP of the Common Stock on the date of the applicable Notice of Exercise), $10 per Trading Day (increasing to $20 per
Trading Day on the fifth (5th ) Trading Day after such liquidated damages begin to accrue) for each Trading Day after such Warrant
Share Delivery Date until such Warrant Shares are delivered or Holder rescinds such exercise. The Company agrees to maintain a
transfer agent that is a participant in the FAST program so long as this Warrant remains outstanding and exercisable. As used herein,
“Standard Settlement Period” means the standard settlement period, expressed in a number of Trading Days, on the Company’s primary
Trading Market with respect to the Common Stock as in effect on the date of delivery of the Notice of Exercise.

 
ii. Delivery of New Warrants Upon Exercise. If this Warrant shall have been exercised in part, the Company shall, at the

request of a Holder and upon surrender of this Warrant certificate, at the time of delivery of the Warrant Shares, deliver to the Holder a
new Warrant evidencing the rights of the Holder to purchase the unpurchased Warrant Shares called for by this Warrant, which new
Warrant shall in all other respects be identical with this Warrant.

 
iii. Rescission Rights. If the Company fails to cause the Transfer Agent to transmit to the Holder the Warrant Shares

pursuant to Section 2(d)(i) by the Warrant Share Delivery Date, then the Holder will have the right to rescind such exercise.
 

iv. Compensation for Buy-In on Failure to Timely Deliver Warrant Shares Upon Exercise. In addition to any other rights
available to the Holder, if the Company fails to cause the Transfer Agent to transmit to the Holder the Warrant Shares in accordance with

 



 
the provisions of Section 2(d)(i) above pursuant to an exercise on or before the Warrant Share Delivery Date, and if after such date the
Holder is required by its broker to purchase (in an open market transaction or otherwise) or the Holder’s brokerage firm otherwise
purchases, shares of Common Stock to deliver in satisfaction of a sale by the Holder of the Warrant Shares which the Holder anticipated
receiving upon such exercise (a “Buy-In”), then the Company shall (A) pay in cash to the Holder the amount, if any, by which (x) the
Holder’s total purchase price (including brokerage commissions, if any) for the shares of Common Stock so purchased exceeds (y) the
amount obtained by multiplying (1) the number of Warrant Shares that the Company was required to deliver to the Holder in connection
with the exercise at issue by (2) the price at which the sell order giving rise to such purchase obligation was executed, and (B) at the
option of the Holder, either reinstate the portion of the Warrant and equivalent number of Warrant Shares for which such exercise was
not honored (in which case such exercise shall be deemed rescinded) or deliver to the Holder the number of shares of Common Stock
that would have been issued had the Company timely complied with its exercise and delivery obligations hereunder. For example, if the
Holder purchases Common Stock having a total purchase price of $11,000 to cover a Buy-In with respect to an attempted exercise of
shares of Common Stock with an aggregate sale price giving rise to such purchase obligation of $10,000, under clause (A) of the
immediately preceding sentence the Company shall be required to pay the Holder $1,000. The Holder shall provide the Company written
notice indicating the amounts payable to the Holder in respect of the Buy-In and, upon request of the Company, evidence of the amount
of such loss. Nothing herein shall limit a Holder’s right to pursue any other remedies available to it hereunder, at law or in equity
including, without limitation, a decree of specific performance and/or injunctive relief with respect to the Company’s failure to timely
deliver shares of Common Stock upon exercise of the Warrant as required pursuant to the terms hereof.

 
v. No Fractional Shares or Scrip. No fractional shares or scrip representing fractional shares shall be issued upon the

exercise of this Warrant. As to any fraction of a share which the Holder would otherwise be entitled to purchase upon such exercise, the
Company shall, at its election, either pay a cash adjustment in respect of such final fraction in an amount equal to such fraction
multiplied by the Exercise Price or round up to the next whole share.

 
vi. Charges, Taxes and Expenses. Issuance of Warrant Shares shall be made without charge to the Holder for any issue or

transfer tax or other incidental expense in respect of the issuance of such Warrant Shares, all of which taxes and expenses shall be paid
by the Company, and such Warrant Shares shall be issued in the name of the Holder or in such name or names as may be directed by the
Holder; provided, however, that in the event that Warrant Shares are to be issued in a name other than the name of the Holder, this
Warrant when surrendered for exercise shall be accompanied by the Assignment Form attached hereto duly executed by the Holder and
the Company may require, as a condition thereto, the payment of a sum sufficient to reimburse it for any transfer tax incidental thereto. If
required to comply with Section 2(d)(i), the Company shall pay all Transfer Agent fees required for same-day processing of any Notice
of Exercise and all fees to the Depository Trust Company (or another established clearing corporation performing similar functions)
required for same-day electronic delivery of the Warrant Shares.

 
vii. Closing of Books. The Company will not close its stockholder books or records in any manner which prevents the

timely exercise of this Warrant, pursuant to the terms hereof.
 

e) Holder’s Exercise Limitations. The Company shall not effect any exercise of this Warrant, and a Holder shall not have the right to exercise any
portion of this Warrant, pursuant to Section 2 or otherwise, to the extent that after giving effect to such issuance after exercise as set forth on the applicable Notice of

 



 
Exercise, the Holder (together with the Holder’s Affiliates, and any other Persons acting as a group together with the Holder or any of the Holder’s Affiliates (such
Persons, “Attribution Parties”)), would beneficially own in excess of the Beneficial Ownership Limitation (as defined below). For purposes of the foregoing
sentence, the number of shares of Common Stock beneficially owned by the Holder and its Affiliates and Attribution Parties shall include the number of shares of
Common Stock issuable upon exercise of this Warrant with respect to which such determination is being made, but shall exclude the number of shares of Common
Stock which would be issuable upon (i) exercise of the remaining, nonexercised portion of this Warrant beneficially owned by the Holder or any of its Affiliates or
Attribution Parties and (ii) exercise or conversion of the unexercised or nonconverted portion of any other securities of the Company (including, without limitation,
any other Common Stock Equivalents) subject to a limitation on conversion or exercise analogous to the limitation contained herein beneficially owned by the
Holder or any of its Affiliates or Attribution Parties. Except as set forth in the preceding  sentence, for purposes of this Section 2(e), beneficial ownership shall be
calculated in accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated thereunder, it being acknowledged by the Holder that the
Company is not representing to the Holder that such calculation is in compliance with Section 13(d) of the Exchange Act and the Holder is solely responsible for any
schedules required to be filed in accordance therewith. To the extent that the limitation contained in this Section 2(e) applies, the determination of whether this
Warrant is exercisable (in relation to other securities owned by the Holder together with any Affiliates and Attribution Parties) and of which portion of this Warrant
is exercisable shall be in the sole discretion of the Holder, and the submission of a Notice of Exercise shall be deemed to be the Holder’s determination of whether
this Warrant is exercisable (in relation to other securities owned by the Holder together with any Affiliates and Attributio n Parties) and of which portion of this
Warrant is exercisable, in each case subject to the Beneficial Ownership Limitation, and the Company shall have no obligation to verify or confirm the accuracy of
such determination. In addition, a determination as to any group status as contemplated above shall be determined in accordance with Section 13(d) of the Exchange
Act and the rules and regulations promulgated thereunder. For purposes of this Section 2(e), in determining the number of outstanding shares of Common Stock, a
Holder may rely on the number of outstanding shares of Common Stock as reflected in (A) the Company’s most recent periodic or annual report filed with the
Commission, as the case may be, (B) a more recent public announcement by the Company or (C) a more recent written notice by the Company or the Transfer
Agent setting forth the number of shares of Common Stock outstanding. Upon the written or oral request of a Holder, the Company shall within two (2) Trading
Days confirm orally and in writing to the Holder the number of shares of Common Stock then outstanding. In any case, the number of outstanding shares of
Common Stock shall be determined after giving effect to the conversion or exercise of securities of the Company, including this Warrant, by the Holder or its
Affiliates or Attribution Parties since the date as of which such number of outstanding shares of Common Stock was reported. The “Beneficial Ownership
Limitation” shall be 4.99% (or, upon election by a Holder prior to the issuance of any Warrants, either 9.99% or 40%) of the number of shares of the Common Stock
outstanding immediately after giving effect to the issuance of shares of Common Stock issuable upon exercise of this Warrant. The Holder, upon notice to the
Company, may increase or decrease the Beneficial Ownership Limitation provisions of this Section 2(e), provided that the Beneficial Ownership Limitation in no
event exceeds 9.99% of the number of shares of the Common Stock outstanding immediately after giving effect to the issuance of shares of Common Stock upon
exercise of this Warrant held by the Holder and the provisions of this Section 2(e) shall continue to apply. Any increase in the Beneficial Ownership Limitation will
not be effective until the sixty-first (61st) day after such notice is delivered to the Company. The provisions of this paragraph shall be construed and implemented in
a manner otherwise than in strict conformity with the terms of this Section 2(e) to correct this paragraph (or any portion hereof) which may be defective or
inconsistent with the intended Beneficial Ownership Limitation herein contained or to make changes or supplements necessary or desirable to properly give effect to
such limitation. The limitations contained in this paragraph shall apply to a successor holder of this Warrant.

 
f) Exercise Cap.  The Company shall not issue any shares of Common Stock upon exercise of the Warrants if and to the extent the issuance of such

shares of Common Stock would exceed the aggregate number of shares of Common Stock which the Company may issue upon exercise of the Warrants without
breaching the Company’s obligations, if any, under the rules or regulations of the Trading Market (the number of shares which may be issued without violating such
rules and regulations, including without

 



 
limitation, a violation for not obtaining prior stockholder approval, and including rules related to the aggregate of offerings under applicable NYSE American
regulations, as applicable, the “Exercise Cap”), except that such limitation shall not apply (i) with respect to the issuance of any shares of Common Stock that do not
exceed the Exercise Cap, and (ii) in the event that, and upon such time as, the Company obtains Stockholder Approval. Until such approval is obtained, no Holder
shall be issued in the aggregate, upon exercise of any Warrants, shares of Common Stock in an amount greater than the product of (i) the Exercise Cap multiplied by
(ii) the quotient of (A) the number of Warrants issued to a Holder divided by (B) the aggregate number of Warrants issued to all Holders (with respect to each
Holder, the “Exercise Cap Allocation”). In the event that any Holder shall sell or otherwise transfer any of such Holder’s  Warrants, the transferee shall be allocated
a pro rata portion of such Holder’s Exercise Cap Allocation with respect to such portion of such  Warrants so transferred, and the restrictions of the prior sentence
shall apply to such transferee with respect to the portion of the Exercise Cap Allocation so allocated to such transferee.  

 
 

Section 3. Certain Adjustments.
 

a ) Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) pays a stock dividend or otherwise makes a
distribution or distributions on shares of its Common Stock or any other equity or equity equivalent securities payable in shares of Common Stock (which, for
avoidance of doubt, shall not include any shares of Common Stock issued by the Company upon exercise of this Warrant), (ii) subdivides outstanding shares of
Common Stock into a larger number of shares, (iii) combines (including by way of reverse stock split) outstanding shares of Common Stock into a smaller number
of shares, or (iv) issues by reclassification of shares of the Common Stock any shares of capital stock of the Company, then in each case the Exercise Price shall be
multiplied by a fraction of which the numerator shall be the number of shares of Common Stock (excluding treasury shares, if any) outstanding immediately before
such event and of which the denominator shall be the number of shares of Common Stock outstanding immediately after such event, and the number of shares
issuable upon exercise of this Warrant shall be proportionately adjusted such that the aggregate Exercise Price of this Warrant shall remain unchanged. Any
adjustment made pursuant to this Section 3(a) shall become effective immediately after the record date for the determination of stockholders entitled to receive such
dividend or distribution and shall become effective immediately after the effective date in the case of a subdivision, combination or re-classification.

 
b) Subsequent Rights Offerings. In addition to any adjustments pursuant to Section 3(a) above, if at any time the Company grants, issues or sells any

Common Stock Equivalents or rights to purchase stock, warrants, securities or other property pro rata to the record holders of any class of shares of Common Stock
(the “Purchase Rights”), then the Holder will be entitled to acquire, upon the terms applicable to such Purchase Rights, the aggregate Purchase Rights which the
Holder could have acquired if the Holder had held the number of shares of Common Stock acquirable upon complete exercise of this Warrant (without regard to any
limitations on exercise hereof, including without limitation, the Beneficial Ownership Limitation) immediately before the date on which a record is taken for the
grant, issuance or sale of such Purchase Rights, or, if no such record is taken, the date as of which the record holders of shares of Common Stock are to be
determined for the grant, issue or sale of such Purchase Rights (provided, however, to the extent that the Holder’s right to participate in any such Purchase Right
would result in the Holder exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in such Purchase Right to such extent
(or beneficial ownership of such shares of Common Stock as a result of such Purchase Right to such extent) and such Purchase Right to such extent shall be held in
abeyance for the Holder until such time, if ever, as its right thereto would not result in the Holder exceeding the Beneficial Ownership Limitation).

 
c) Pro Rata Distributions. During such time as this Warrant is outstanding, if the Company shall declare or make any dividend or other distribution of

its assets (or rights to acquire its assets) to holders of shares of Common Stock, by way of return of capital or otherwise (including, without limitation, any
distribution of cash, stock or other securities, property or options by way of a dividend, spin off, reclassification, corporate rearrangement, scheme of arrangement or
other similar transaction) (a “Distribution”), at any time after the issuance of this Warrant, then, in each such case, the Holder shall be

 



 
entitled to participate in such Distribution to the same extent that the Holder would have participated therein if the Holder had held the number of shares of Common
Stock acquirable upon complete exercise of this Warrant (without regard to any limitations on exercise hereof, including without limitation, the Beneficial
Ownership Limitation) immediately before the date of which a record is taken for such Distribution, or, if no such record is taken, the date as of which the record
holders of shares of Common Stock are to be determined for the participation in such Distribution (provided, however, to the extent that the Holder’s right to
participate in any such Distribution would result in the Holder exceeding the Beneficial Ownership Limitation, then the Holder shall not be entitled to participate in
such Distribution to such extent (or in the beneficial ownership of any shares of Common Stock as a result of such Distribution to such extent) and the portion of
such Distribution shall be held in abeyance for the benefit of the Holder until such time, if ever, as its right thereto would not result in the Holder exceeding the
Beneficial Ownership Limitation). To the extent that this Warrant has not been partially or completely exercised at the time of su ch Distribution, such portion of the
Distribution shall be held in abeyance for the benefit of the Holder until the Holder has exercised this Warrant.

  
d ) Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, directly or indirectly, in one or more related

transactions effects any merger or consolidation of the Company with or into another Person, (ii) the Company, directly or indirectly, effects any sale, lease, license,
assignment, transfer, conveyance or other disposition of all or substantially all of its assets in one or a series of related transactions, (iii) any, direct or indirect,
purchase offer, tender offer or exchange offer (whether by the Company or another Person) is completed pursuant to which holders of Common Stock are permitted
to sell, tender or exchange their shares for other securities, cash or property and has been accepted by the holders of 50% or more of the outstanding Common Stock,
(iv) the Company, directly or indirectly, in one or more related transactions effects any reclassification, reorganization or recapitalization of the Common Stock or
any compulsory share exchange pursuant to which the Common Stock is effectively converted into or exchanged for other securities, cash or property, or (v) the
Company, directly or indirectly, in one or more related transactions consummates a stock or share purchase agreement or other business combination (including,
without limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with another Person or group of Persons whereby such other Person or
group acquires more than 50% of the outstanding shares of Common Stock (not including any shares of Common Stock held by the other Person or other Persons
making or party to, or associated or affiliated with the other Persons making or party to, such stock or share purchase agreement or other business combination),
(each a “Fundamental Transaction”), then, upon any subsequent exercise of this Warrant, the Holder shall have the right to receive, for each Warrant Share that
would have been issuable upon such exercise immediately prior to the occurrence of such Fundamental Transaction, at the option of the Holder (without regard to
any limitation in Section 2(e) on the exercise of this Warrant), the number of shares of Common Stock of the successor or acquiring corporation or of the Company,
if it is the surviving corporation, and any additional consideration (the “Alternate Consideration”) receivable as a result of such Fundamental Transaction by a holder
of the number of shares of Common Stock for which this Warrant is exercisable immediately prior to such Fundamental Transaction (without regard to any
limitation in Section 2(e) on the exercise of this Warrant), provided, however, that the CP Transaction, or any subsequent exercise or conversion of securities issued
in connection with the CP transaction, shall be deemed not to be a Fundamental Transaction. For purposes of any such exercise, the determination of the Exercise
Price shall be appropriately adjusted to apply to such Alternate Consideration based on the amount of Alternate Consideration issuable in respect of one share of
Common Stock in such Fundamental Transaction, and the Company shall apportion the Exercise Price among the Alternate Consideration in a reasonable manner
reflecting the relative value of any different components of the Alternate Consideration. If holders of Common Stock are given any choice as to the securities, cash
or property to be received in a Fundamental Transaction, then the Holder shall be given the same choice as to the Alternate Consideration it receives upon any
exercise of this Warrant following such Fundamental Transaction. The Company shall cause any successor entity in a Fundamental Transaction in which the
Company is not the survivor (the “Successor Entity”) to assume in writing all of the obligations of the Company under this Warrant in accordance with the
provisions of this Section 3(c) pursuant to written agreements in form and substance reasonably satisfactory to the Holder and approved by the Holder (without
unreasonable delay) prior to such Fundamental Transaction and shall, at the option of the Holder, deliver to the Holder in exchange for this

 



 
Warrant a security of the Successor Entity evidenced by a written instrument substantially similar in form and substance to this Warrant which is exercisable for a
corresponding number of shares of capital stock of such Successor Entity (or its parent entity) equivalent to the shares of Common Stock acquirable and receivable
upon exercise of this Warrant (without regard to any limitations on the exercise of this Warrant) prior to such Fundamental Transaction, and with an exercise price
which applies the exercise price hereunder to such shares of capital stock (but taking into account the relative value of the shares of Common Stock pursuant to such
Fundamental Transaction and the value of such shares of capital stock, such number of shares of capital stock and such exercise price being for the purpose of
protecting the economic value of this Warrant immediately prior to the consummation of such Fundamental Transaction), and which is reasonably satisfactory in
form and substance to the Holder. Upon the occurrence of any such Fundamental Transaction, the Successor Entity shall succeed to, and be substituted for (so that
from and after the date of such Fundamental Transaction, the provisions of this Warrant referring to the “Company” shall refer instead to the Successor Entity), and
may exercise every right and power of the Company and shall assume all of the obligations of the Company under this Warrant with the same effect as if such
Successor Entity had been named as the Company herein. Notwithstanding the foregoing, in the event of a Change of Control, at the request of the Holder delivered
before the thirtieth (30th) day after such Change of Control, the Company (or the Successor Entity) shall purchase this Warrant from the Holder by paying to the
Holder, within five (5) Business Days after such request (or, if later, on the effective date of the Change of Control), an amount equal to the Black-Scholes Value of
the remaining unexercised portion of this Warrant on the effective date of such Change of Control, payable in cash; provided, however, that, if the Change of
Control is not within the Company’s control, including not approved by the Company’s Board of Directors, Holder shall only be entitled to receive from the
Company or any Successor Entity, as of the date of consummation of such Change of Control, the same type or form of consideration (and in the same proportion),
at the Black-Scholes Value of the unexercised portion of this Warrant, that is being offered and paid to the holders of Common Stock of the Company in connection
with the Change of Control, whether that consideration be in the form of cash, stock or any combination thereof, or whether the holders of Common Stock are given
the choice to receive from among alternative forms of consideration in connection with the Change of Control.

 
d) Calculations. All calculations under this Section 3 shall be made to the nearest cent or the nearest 1/100th of a share, as the case may be. For

purposes of this Section 3, the number of shares of Common Stock deemed to be issued and outstanding as of a given date shall be the sum of the number of shares
of Common Stock (excluding treasury shares, if any) issued and outstanding.

 
e) Notice to Holder.

 
i. Adjustment to Exercise Price. Whenever the Exercise Price is adjusted pursuant to any provision of this Section 3, the

Company shall promptly deliver to the Holder by facsimile or email a notice setting forth the Exercise Price after such adjustment and
any resulting adjustment to the number of Warrant Shares and setting forth a brief statement of the facts requiring such adjustment.

 
ii. Notice to Allow Exercise by Holder. If (A) the Company shall declare a dividend (or any other distribution in whatever

form) on the Common Stock, (B) the Company shall declare a special nonrecurring cash dividend on or a redemption of the Common
Stock, (C) the Company shall authorize the granting to all holders of the Common Stock rights or warrants to subscribe for or purchase
any shares of capital stock of any class or of any rights, (D) the approval of any stockholders of the Company shall be required in
connection with any reclassification of the Common Stock, any consolidation or merger to which the Company is a party, any sale or
transfer of all or substantially all of the assets of the Company, or any compulsory share exchange whereby the Common Stock is
converted into other securities, cash or property, or (E) the Company shall authorize the voluntary or involuntary dissolution, liquidation
or winding up of the affairs of the Company, then, in each case, the Company shall cause to be delivered by facsimile or email to the
Holder at its last facsimile number or email address as it shall appear upon the Warrant Register of the Company, at least 20 calendar
days

 



 
prior to the applicable record or effective date hereinafter specified, a notice stating (x) the date on which a record is to be taken for the
purpose of such dividend, distribution, redemption, rights or warrants, or if a record is not to be taken, the date as of which the holders of
the Common Stock of record to be entitled to such dividend, distributions, redemption, rights or warrants are to be determined or (y) the
date on which such reclassification, consolidation, merger, sale, transfer or share exchange is expected to become effective or close, and
the date as of which it is expected that holders of the Common Stock of record shall be entitled to exchange their shares of the Common
Stock for securities, cash or other property deliverable upon such reclassification, consolidation, merger, sale, transfer or share exchange;
provided that the failure to deliver such notice or any defect therein or in the delivery thereof shall not affect the validity of the corporate
action required to be specified in such notice. To the extent that any notice provided in this Warrant constitutes, or contains, material,
non-public information regarding the Company or any of the Subsidiaries, the Company shall simultaneously file such notice with the
Commission pursuant to a Current Report on Form 8-K. The Holder shall remain entitled to exercise this Warrant during the period
commencing on the date of such notice to the effective date of the event triggering such notice except as may otherwise be expressly set
forth herein.

 
Section 4. Transfer of Warrant.

 
a) Transferability. Subject to the restrictions set forth in Section 4(d), this Warrant and all rights hereunder are transferable, in whole or in part, upon

surrender of this Warrant at the principal office of the Company or its designated agent, together with a written assignment of this Warrant substantially in the form
attached hereto duly executed by the Holder or its agent or attorney and funds sufficient to pay any transfer taxes payable upon the making of such transfer. Upon
such surrender and, if required, such payment, the Company shall execute and deliver a new Warrant or Warrants in the name of the assignee or assignees, as
applicable, and in the denomination or denominations specified in such instrument of assignment, and shall issue to the assignor a new Warrant evidencing the
portion of this Warrant not so assigned, and this Warrant shall promptly be cancelled. Notwithstanding anything herein to the contrary, the Holder shall not be
required to physically surrender this Warrant to the Company unless the Holder has assigned this Warrant in full, in which case, the Holder shall surrender this
Warrant to the Company within three (3) Trading Days of the date on which the Holder delivers an assignment form to the Company assigning this Warrant in full.
The Warrant, if properly assigned in accordance herewith, may be exercised by a new holder for the purchase of Warrant Shares without having a new Warrant
issued.

 
b) New Warrants . This Warrant may be divided or combined with other Warrants upon presentation hereof at the aforesaid office of the Company,

together with a written notice specifying the names and denominations in which new Warrants are to be issued, signed by the Holder or its agent or attorney. Subject
to compliance with Section 4(a), as to any transfer which may be involved in such division or combination, the Company shall execute and deliver a new Warrant or
Warrants in exchange for the Warrant or Warrants to be divided or combined in accordance with such notice. All Warrants issued on transfers or exchanges shall be
dated the original Initial Exercise Date of this Warrant and shall be identical with this Warrant except as to the number of Warrant Shares issuable pursuant thereto.

 
c ) Warrant Register. The Company shall register this Warrant, upon records to be maintained by the Company for that purpose (the “Warrant

Register”), in the name of the record Holder hereof from time to time. The Company may deem and treat the registered Holder of this Warrant as the absolute owner
hereof for the purpose of any exercise hereof or any distribution to the Holder, and for all other purposes, absent actual notice to the contrary.

 
d )    Transfer Restrictions. If, at the time of the surrender of this Warrant in connection with any transfer of this Warrant, the transfer of this Warrant

shall not be either (i) registered pursuant to an effective registration statement under the Securities Act and under applicable state securities or blue sky laws or (ii)
eligible for resale without volume or manner-of-sale restrictions or current public information requirements

 



 
pursuant to Rule 144, the Company may require, as a condition of allowing such transfer, that the Holder or transferee of this Warrant, as the case may be, comply
with the provisions of the Purchase Agreement.

 
e )    Representation by the Holder. The Holder, by the acceptance hereof, represents and warrants that it is acquiring this Warrant and, upon any

exercise hereof, will acquire the Warrant Shares issuable upon such exercise, for its own account and not with a view to or for distributing or reselling such Warrant
Shares or any part thereof in violation of the Securities Act or any applicable state securities law, except pursuant to sales registered or exempted under the Securities
Act.

 
Section 5. Miscellaneous.

 
a) No Rights as Stockholder Until Exercise. This Warrant does not entitle the Holder to any voting rights, dividends or other rights as a stockholder of

the Company prior to the exercise hereof as set forth in Section 2(d)(i), except as expressly set forth in Section 3.
 

b) Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt by the Company of evidence reasonably satisfactory to
it of the loss, theft, destruction or mutilation of this Warrant or any stock certificate relating to the Warrant Shares, and in case of loss, theft or destruction, of
indemnity or security reasonably satisfactory to it (which, in the case of the Warrant, shall not include the posting of any bond), and upon surrender and cancellation
of such Warrant or stock certificate, if mutilated, the Company will make and deliver a new Warrant or stock certificate of like tenor and dated as of such
cancellation, in lieu of such Warrant or stock certificate.

 
c) Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of any action or the expiration of any right required or granted herein

shall not be a Business Day, then, such action may be taken or such right may be exercised on the next succeeding Business Day.
 

d) Authorized Shares.
 

The Company covenants that, during the period the Warrant is outstanding, it will reserve from its authorized and unissued Common Stock a sufficient
number of shares to provide for the issuance of the Warrant Shares upon the exercise of any purchase rights under this Warrant. The Company further covenants that
its issuance of this Warrant shall constitute full authority to its officers who are charged with the duty of issuing the necessary Warrant Shares upon the exercise of
the purchase rights under this Warrant. The Company will take all such reasonable action as may be necessary to assure that such Warrant Shares may be issued as
provided herein without violation of any applicable law or regulation, or of any requirements of the Trading Market upon which the Common Stock may be listed.
The Company covenants that all Warrant Shares which may be issued upon the exercise of the purchase rights represented by this Warrant will, upon exercise of the
purchase rights represented by this Warrant and payment for such Warrant Shares in accordance herewith, be duly authorized, validly issued, fully paid and
nonassessable and free from all taxes, liens and charges created by the Company in respect of the issue thereof (other than taxes in respect of any transfer occurring
contemporaneously with such issue).

 
Except and to the extent as waived or consented to by the Holder, the Company shall not by any action, including, without limitation, amending its

certificate of incorporation or through any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary
action, avoid or seek to avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all
such terms and in the taking of all such actions as may be necessary or appropriate to protect the rights of Holder as set forth in this Warrant against impairment.
Without limiting the generality of the foregoing, the Company will (i) not increase the par value of any Warrant Shares above the amount payable therefor upon such
exercise immediately prior to such increase in par value, (ii) take all such action as may be necessary or appropriate in order that the Company may validly and
legally issue fully paid and nonassessable Warrant Shares upon the exercise of this Warrant and (iii) use commercially reasonable efforts to obtain all such
authorizations, exemptions or consents from any public regulatory body having jurisdiction thereof, as may be, necessary to enable the Company to perform its
obligations under this Warrant.

 



 
 

Before taking any action which would result in an adjustment in the number of Warrant Shares for which this Warrant is exercisable or in the Exercise
Price, the Company shall obtain all such authorizations or exemptions thereof, or consents thereto, as may be necessary from any public regulatory body or bodies
having jurisdiction thereof.

 
e ) Governing Law. All questions concerning the construction, validity, enforcement and interpretation of this Warrant shall be governed by and

construed and enforced in accordance with the internal laws of the State of New York, without regard to the principles of conflicts of law thereof. Each party agrees
that all legal proceedings concerning the interpretations, enforcement and defense of the transactions contemplated by this Warrant (whether brought against a party
hereto or their respective affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be commenced exclusively in the state and
federal courts sitting in the City of New York. Each party hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in the City of
New York, Borough of Manhattan for the adjudication of any dispute hereunder or in connection herewith or with any transaction contemplated hereby or discussed
herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of any
such court, that such suit, action or proceeding is improper or is an inconvenient venue for such proceeding. Each party hereby irrevocably waives personal service
of process and consents to process being served in any such suit, action or proceeding by mailing a copy thereof via registered or certified mail or overnight delivery
(with evidence of delivery) to such party at the address in effect for notices to it under this Warrant and agrees that such service shall constitute good and sufficient
service of process and notice thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any other manner permitted by law.
If either party shall commence an action, suit or proceeding to enforce any provisions of this Warrant, the prevailing party in such action, suit or proceeding shall be
reimbursed by the other party for their reasonable attorneys’ fees and other costs and expenses incurred with the investigation, preparation and prosecution of such
action or proceeding.

 
f) Restrictions. The Holder acknowledges that the Warrant Shares acquired upon the exercise of this Warrant, if not registered for resale, will have

restrictions upon resale imposed by state and federal securities laws.
 

g) Nonwaiver and Expenses. No course of dealing or any delay or failure to exercise any right hereunder on the part of Holder shall operate as a waiver
of such right or otherwise prejudice the Holder’s rights, powers or remedies. Without limiting any other provision of this Warrant, if the Company willfully and
knowingly fails to comply with any provision of this Warrant, which results in any material damages to the Holder, the Company shall pay to the Holder such
amounts as shall be sufficient to cover any costs and expenses including, but not limited to, reasonable attorneys’ fees, including those of appellate Proceedings,
incurred by the Holder in collecting any amounts due pursuant hereto or in otherwise enforcing any of its rights, powers or remedies hereunder.

 
h) Notices. Any and all notices or other communications or deliveries to be provided by the Holders hereunder including, without limitation, any

Notice of Exercise, shall be in writing and delivered personally, by e-mail, or sent by a nationally recognized overnight courier service, addressed to the Company, at
2070 Las Palmas Drive, Carlsbad, CA 92011, Attention: Will McGuire, e-mail address: wmcguire@ramed.com or such other e-mail address or address as the
Company may specify for such purposes by notice to the Holders. Any and all notices or other communications or deliveries to be provided by the Company
hereunder shall be in writing and delivered personally, by e-mail, or sent by a nationally recognized overnight courier service addressed to each Holder at the e-mail
address or address of such Holder appearing on the books of the Company. Any notice or other communication or deliveries hereunder shall be deemed given and
effective on the earliest of (i) the time of transmission, if such notice or communication is delivered via e-mail at the e-mail address set forth in this Section prior to
5:30 p.m. (New York City time) on any date, (ii) the next Trading Day after the time of transmission, if such notice or communication is delivered via e-mail at the
e-mail address set forth in this Section on a day that is not a Trading Day or later than 5:30 p.m. (New York City time) on any Trading Day, (iii) the second (2 nd)
Trading Day following the date of mailing, if sent by U.S. nationally recognized overnight courier service,

 



 
or (iv) upon actual receipt by the party to whom such notice is required to be given. To the extent that any notice provided hereunder constitutes, or contains,
material, non-public information regarding the Company or any subsidiaries, the Company shall simultaneously file such notice with the Commission pursuant to a
Current Report on Form 8-K.

 
i) Limitation of Liability. No provision hereof, in the absence of any affirmative action by the Holder to exercise this Warrant to purchase Warrant

Shares, and no enumeration herein of the rights or privileges of the Holder, shall give rise to any liability of the Holder for the purchase price of any Common Stock
or as a stockholder of the Company, whether such liability is asserted by the Company or by creditors of the Company.

 
j) Remedies. The Holder, in addition to being entitled to exercise all rights granted by law, including recovery of damages, will be entitled to specific

performance of its rights under this Warrant. The Company agrees that monetary damages would not be adequate compensation for any loss incurred by reason of a
breach by it of the provisions of this Warrant and hereby agrees to waive and not to assert the defense in any action for specific performance that a remedy at law
would be adequate.

 
k) Successors and Assigns. Subject to applicable securities laws, this Warrant and the rights and obligations evidenced hereby shall inure to the benefit

of and be binding upon the successors and permitted assigns of the Company and the successors and permitted assigns of Holder. The provisions of this Warrant are
intended to be for the benefit of any Holder from time to time of this Warrant and shall be enforceable by the Holder or holder of Warrant Shares.

 
l) Amendment. This Warrant may be modified or amended or the provisions hereof waived with the written consent of the Company, on the one hand,

and the Holder, on the other hand.
 

m) Severability. Wherever possible, each provision of this Warrant shall be interpreted in such manner as to be effective and valid under applicable
law, but if any provision of this Warrant shall be prohibited by or invalid under applicable law, such provision shall be ineffective to the extent of such prohibition
or invalidity, without invalidating the remainder of such provisions or the remaining provisions of this Warrant.

 
n) Headings. The headings used in this Warrant are for the convenience of reference only and shall not, for any purpose, be deemed a part of this

Warrant.
 
 

********************
 

(Signature Page Follows)
 

 



 
 

IN WITNESS WHEREOF, the Company has caused this Warrant to be executed by its officer thereunto duly authorized as of the date first above indicated.
 

RA MEDICAL SYSTEMS, INC.
  
By:  
Name:  
Title:  

 
 

 



 
 

NOTICE OF EXERCISE
 
TO: RA MEDICAL SYSTEMS, INC.
 

(1) The undersigned hereby elects to purchase ________ Warrant Shares of the Company pursuant to the terms of the attached Warrant (only if
exercised in full), and tenders herewith payment of the exercise price in full, together with all applicable transfer taxes, if any.
 

(2) Payment shall take the form of (check applicable box):
 

[   ]  in lawful money of the United States; or
 

[  ]  if permitted the cancellation of such number of Warrant Shares as is necessary, in accordance with the formula set forth in subsection
2(c), to exercise this Warrant with respect to the maximum number of Warrant Shares purchasable pursuant to the cashless exercise
procedure set forth in subsection 2(c).

 
(3) Please issue said Warrant Shares in the name of the undersigned or in such other name as is specified below:

___________________________________
 
The Warrant Shares shall be delivered to the following DWAC Account Number:

___________________________________                                                                                                
 

____________________________________
 

____________________________________
 
[SIGNATURE OF HOLDER]
 
Name of Investing Entity: ________________________________________________________  
 
Signature of Authorized Signatory of Investing Entity:__________________________________  
 
Name of Authorized Signatory:____________________________________________________ 
 
Title of Authorized Signatory: _____________________________________________________
 
Date:_________________________________________________________________________
 
 

 



 
 

ASSIGNMENT FORM
 

(To assign the foregoing Warrant, execute this form and supply required information. Do not use this form to purchase shares.)
 

FOR VALUE RECEIVED, the foregoing Warrant and all rights evidenced thereby are hereby assigned to
 
Name:  
 (Please Print)

 
Address:  
 
 
Phone Number:
E-mail Address:
 

(Please Print)
______________________________________
______________________________________
 

Dated: _______________ __, ______
 

 

Holder’s Signature:                                                                 
 

 

Holder’s Address:                                                                 
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RA MEDICAL SYSTEMS, INC.

AMENDED AND RESTATED SUPPORT AGREEMENT

THIS AMENDED AND RESTATED SUPPORT AGREEMENT (this “Agreement”), dated as of __________, 2023, is made by
and among Ra Medical Systems, Inc., a Delaware corporation (“Parent”), Catheter Precision, Inc., a Delaware corporation (the “Company”),
and the undersigned holder (“Stockholder”) of shares of capital stock of Parent (the “Shares”) or Parent Equity Rights (defined below).

WHEREAS, Parent, Rapid Merger Sub 1, Inc., a Delaware corporation and a wholly owned subsidiary of Parent (“First Merger
Sub”), Rapid Merger Sub 2, LLC, a Delaware limited liability company and a wholly owned subsidiary of Parent (“Second Merger Sub”), and
the Company, entered into an Agreement and Plan of Merger, dated as of September 9, 2022 (the “Original Agreement”),;

WHEREAS, Stockholder beneficially owns and has sole or shared voting power with respect to the number of Shares, and/or holds
Parent Options, Parent Restricted Stock Awards, Parent Restricted Stock Units and/or Parent Warrants (collectively, “Parent Equity Rights”) to
acquire the number of Shares indicated opposite such Stockholder’s name on Schedule 1 attached hereto;

WHEREAS, Stockholder previously entered into a support agreement dated September 9, 2022 related to the Original Agreement
(the “Original Support Agreement”);

WHEREAS, Parent, the Company, First Merger Sub and Second Merger Sub have entered in an Amended and Restated Agreement
and Plan of Merger, dated as of January 9, 2023 (the “Merger Agreement”), providing for the merger of First Merger Sub with and into the
Company (the “First Merger”) and, the merger of the Company with and into Second Merger Sub (the “Second Merger" and, together with the
First Merger, the “Merger”);

WHEREAS, as an inducement and a condition to the willingness of Parent, First Merger Sub, Second Merger Sub and the
Company to enter into the Merger Agreement, Stockholder has agreed to enter into and perform this Agreement, which amends and restated
the Original Support Agreement in its entirety; and

WHEREAS, all capitalized terms used in this Agreement without definition herein shall have the meanings ascribed to them in the
Merger Agreement.

NOW, THEREFORE, in consideration of, and as a condition to, Parent, First Merger Sub, Second Merger Sub and the Company’s
entering into the Merger Agreement, Stockholder, Parent and the Company agree as follows:

1. Agreement to Vote Shares .  Stockholder agrees that, prior to the Expiration Date (as defined in Section 2 below), at any
meeting of the stockholders of Parent or any adjournment or postponement thereof, or in connection with any written consent of the
stockholders of Parent, with respect to the Merger Conversion Proposal, the Financing Issuance Proposal, and any other Parent Stockholder
Matters, such Stockholder shall:

 



 
(a) appear at such meeting or otherwise cause the Shares  and any New Shares (as defined in Section 3 below) to be

counted as present thereat for purposes of calculating a quorum;

(b) from and after the date hereof until the Expiration Date, vote (or cause to be voted), or deliver a written consent
(or cause a written consent to be delivered) covering all of the Shares and any New Shares that Stockholder shall be entitled to so
vote: (i) in favor of (A) the Merger Conversion Proposal, (B) the Financing Issuance Proposal, (C) the amendment of Parent’s 2018
Equity Incentive Plan (the “2018 Plan”) to increase the number of shares of Parent Common Stock issuable under the 2018 Plan, and
the conversion of the Assumed Options into options to purchase Parent Common Stock under the 2018 Plan, or the adoption of a new
plan with similar terms (such issuance and conversion, the “Incentive Plan Proposal”), and (D) any other Parent Stockholder Matters
(collectively, the “Key Proposals”); (ii) against any proposal or any agreement, transaction or other matter that is intended to, or
would reasonably be expected to, impede, interfere with, delay, postpone, discourage or materially and adversely affect the
consummation of the Key Proposals; and (iii) to approve any proposal to adjourn or postpone the meeting to a later date, if there are
not sufficient votes for the approval of the Key Proposals on the date on which such meeting is held. Stockholder shall not take or
commit or agree to take any action inconsistent with the foregoing

2. Expiration Date.  As used in this Agreement, the term "Expiration Date" shall mean the earliest to occur of (a) 270
calendar days from the date of this Agreement, (b) the approval of the Key Proposals, (c) upon mutual written agreement of the parties to
terminate this Agreement, and (d) termination of the Merger Agreement.

3. Additional Acquisitions.  Stockholder agrees that any Shares that Stockholder acquires or with respect to which
Stockholder otherwise acquires sole or shared voting power (including any proxy) after the execution of this Agreement and prior to the
Expiration Date, whether by the exercise of any Parent Equity Rights or otherwise, including, without limitation, by gift, succession, in the
event of a stock split or as a dividend or distribution of any Shares (“New Shares”) shall be subject to the terms and conditions of this
Agreement to the same extent as if they constituted the Shares.  

  4. Agreement to Retain Shares.  From and after the date hereof until the Expiration Date, Stockholder shall not, directly or
indirectly, (a) sell, assign, transfer, tender, or otherwise dispose of (including, without limitation, by the creation of any Liens) any Shares or
any New Shares, (b) deposit any Shares or New Shares into a voting trust or enter into a voting agreement or similar arrangement with respect
to such Shares or New Shares or grant any proxy or power of attorney with respect thereto (other than this Agreement), (c) enter into any
contract, option, commitment or other arrangement or understanding with respect to the direct or indirect sale, transfer, assignment or other
disposition of (including, without limitation, by the creation of any Liens) any Shares or New Shares, or (d) take any action that would make
any representation or warranty of Stockholder contained herein untrue or incorrect or have the effect of preventing or disabling Stockholder
from performing Stockholder’s obligations under this Agr eement. Notwithstanding the foregoing, Stockholder may make (1) transfers by will,
by operation of law (including transfers pursuant to a qualified domestic order or in connection with a divorce
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settlement), or other transfers for estate-planning purposes, in which case this Agreement shall bind the transferee, (2) with respect to
Stockholder’s Parent Equity Rights which expire on or prior to the Expiration Date, transfers, sale, or other disposition of Shares to Parent as
payment for the (i) exercise price, if applicable, of Stockholder’s Parent Equity Rights and (ii) taxes applicable to the exercise of Stockholder’s
Parent Equity Rights, (3) if Stockholder is a partnership or limited liability company, a transfer to one or more partners or members of
Stockholder or to an Affiliate of Stockholder, or if Stockholder is a trust, a transfer to a beneficiary, provided that (i) in each case the applicable
transferee has signed a voting agreement in substantially the form hereof  and (ii) such transfer will not necessitate the filing of a Form 4
reporting such transfer, (4) transfers to another holder of Shares or Parent Equity Rights that has signed a support agreement in substantially
the form of this Agreement, and (5) transfers, sales or other dispositions as the Company may otherwise agree in writing in its sole
discretion.  If any voluntary or involuntary transfer of any Shares covered hereby shall occur (including a transfer or disposition permitted by
this Section 4, sale by a Stockholder’s trustee in bankruptcy, or a sale to a purchaser at any creditor’s or court sale), the transferee (which term,
as used herein, shall include any and all transferees and subsequent transferees of the initial transferee) shall take and hold such Shares subject
to all of the restrictions, liabilities and rights under this Agreement, which shall continue in full force and effect, notwithstanding that such
transferee is not a Stockholder and has not executed a counterpart hereof or joinder hereto.

5. Representations and Warranties of Stockholder.  Stockholder hereby represents and warrants to Parent and the Company as
follows:

(a) If Stockholder is an entity: (i) Stockholder is duly organized, validly existing and in good standing under the
laws of the jurisdiction in which it is incorporated, organized or constituted, (ii) Stockholder has all necessary power and authority to
execute and deliver this Agreement, to perform Stockholder’s obligations hereunder and to consummate the transactions
contemplated hereby, and (iii) the execution and delivery of this Agreement, performance of Stockholder’s obligations hereunder and
the consummation of the transactions contemplated hereby by Stockholder have been duly authorized by all necessary action on the
part of Stockholder and no other proceedings on the part of Stockholder are necessary to authorize this Agreement, or to consummate
the transactions contemplated hereby.  If Stockholder is an individual, Stockholder has the legal capacity to execute and deliver this
Agreement, to perform Stockholder’s obligations hereunder and to consummate the transactions contemplated hereby;

(b) this Agreement has been duly executed and delivered by or on behalf of Stockholder and, to Stockholder’s
knowledge and assuming this Agreement constitutes a valid and binding agreement of the Company and Parent, constitutes a valid
and binding agreement with respect to Stockholder, enforceable against Stockholder in accordance with its terms, except as
enforcement may be limited by general principles of equity whether applied in a court of law or a court of equity and by bankruptcy,
insolvency and similar laws affecting creditors’ rights and remedies generally;

(c) Stockholder beneficially owns the number of Shares indicated opposite Stockholder’s name on Schedule 1, and
will own any New Shares, free and clear of any
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Liens, and has sole or shared, and otherwise unrestricted, voting power with respect to such Shares or New Shares and none of the
Shares or New Shares is subject to any voting trust or other agreement, arrangement or restriction with respect to the voting of the
Shares or the New Shares, except as contemplated by this Agreement;

(d) to the knowledge of Stockholder, the execution and delivery of this Agreement by Stockholder does not, and the
performance by Stockholder of his, her or its obligations hereunder and the compliance by Stockholder with any provisions hereof
will not, violate or conflict with, result in a material breach of or constitute a default (or an event that with notice or lapse of time or
both would become a material default) under, or give to others any rights of termination, amendment, acceleration or cancellation of,
or result in the creation of any Liens on any Shares or New Shares pursuant to, any contract or other obligation, or any order,
arbitration award, judgment or decree to which Stockholder is a party or by which Stockholder is bound, or any law, statute, rule or
regulation to which Stockholder is subject or, in the event that Stockholder is a corporation, partnership, trust or other entity, any
certificate of incorporation, bylaw or other organizational document of Stockholder; except for any of the foregoing as would not
reasonably be expected to prevent or delay the performance by Stockholder of his, her or its obligations under this Agreement in any
material respect;

(e) the execution and delivery of this Agreement by Stockholder does not, and the performance of this Agreement
by Stockholder does not and will not, require any consent, approval, authorization or permit of, or filing with or notification to, any
Governmental Entity or regulatory authority by Stockholder except for applicable requirements, if any, of the Exchange Act, and
except where the failure to obtain such consents, approvals, authorizations or permits, or to make such filings or notifications, would
not prevent or delay the performance by Stockholder of his, her or its obligations under this Agreement in any material respect;

(f) no investment banker, broker, finder or other intermediary is entitled to a fee or commission from Parent or the
Company in respect of this Agreement based upon any contract made by or on behalf of Stockholder; and

(g) as of the date of this Agreement, there is no Action pending or, to the knowledge of Stockholder, threatened
against Stockholder that would reasonably be expected to prevent or delay the performance by Stockholder of his, her or its
obligations under this Agreement in any material respect.

 6. Irrevocable Proxy.  Except as otherwise provided in this Section 6, by execution of this Agreement, Stockholder does
hereby appoint the Company and any of its designees with full power of substitution and resubstitution, as Stockholder’s true and lawful
attorney and irrevocable proxy, to the fullest extent of Stockholder’s rights with respect to the Shares, to vote and exercise all voting and related
rights, including the right to sign Stockholder’s name (solely in its capacity as a stockholder) to any stockholder consent, if Stockholder is
unable to perform or otherwise does not perform his, her or its obligations under this Agreement, with respect to such Shares solely with respect
to the matters set forth in Section 1 hereof.  Stockholder intends this proxy to be irrevocable and coupled with an interest hereunder until the
Expiration Date,

 
59



 
hereby revokes any proxy previously granted by Sto ckholder with respect to the Shares and represents that none of such previously-granted
proxies are irrevocable.  Stockholder hereby affirms that: (i) the proxy set forth in this Section 6 is given in connection with, and granted in
consideration of, and as an inducement to Parent and the Company to enter into the Merger Agreement and that such proxy is given to secure
the obligations of the Stockholder under Section 1 and (ii) the irrevocable proxy and power of attorney granted herein shall survive the death or
incapacity of Stockholder and the obligations of Stockholder shall be binding on Stockholder’s heirs, personal representatives, successors,
transferees and assigns.  Stockholder hereby agrees not to grant any subsequent powers of attorney or proxies with respect to any Shares with
respect to the matters set forth in Section 1 until after the Expiration Date.  Notwithstanding anything contained herein to the contrary, this
irrevocable proxy shall automatically terminate upon the Expiration Date.

7. No Legal Actions.  Stockholder will not in its capacity as a stockholder of Parent bring, commence, institute, maintain,
prosecute or voluntarily aid any Action which (i) challenges the validity or seeks to enjoin the operation of any provision of this Agreement or
(ii) alleges that the execution and delivery of this Agreement by such Stockholder, either alone or together with the other voting agreements
and proxies to be delivered in connection with the execution of the Merger Agreement, or the approval of the Merger Agreement by the Parent
Board, constitutes a breach of any fiduciary duty of the Parent Board or any member thereof.

8. Other Remedies; Specific Performance.  Except as otherwise provided herein, any and all remedies herein expressly
conferred upon a party will be deemed cumulative with, and not exclusive of, any other remedy conferred hereby, or by law or equity upon
such party, and the exercise by a party of any one remedy will not preclude the exercise of any other remedy.  The parties hereto agree that
irreparable damage would occur in the event that any of the provisions of this Agreement were not performed in accordance with their specific
terms or were otherwise breached.  It is accordingly agreed that the parties shall be entitled to an injunction or injunctions to prevent breaches
of this Agreement and to enforce specifically the terms and provisions hereof in the Court of Chancery of the State of Delaware, provided that
if jurisdiction is not then available in the Court of Chancery of the State of Delaware, then in any federal court located in the State of Delaware
or any other Delaware state court, this being in addition to any other remedy to which such party is entitled at law or in equity. Each of the
parties hereby further waives (a) any defense in any action for specific performance that a remedy at law would be adequate and (b) any
requirement under any law to post security as a prerequisite to obtaining equitable relief.

9. Directors and Officers. If Stockholder is a director, officer or employee of Parent, this Agreement shall apply to
Stockholder solely in Stockholder’s capacity as a stockholder of Parent and/or holder of Parent Equity Rights and not in Stockholder’s capacity
as a director, officer or employee of Parent or any of its Subsidiaries or in Stockholder’s capacity as a trustee or fiduciary of any employee
benefit plan or trust.  Notwithstanding any provision of this Agreement to the contrary, nothing in this Agreement shall (or require Stockholder
to attempt to) limit or restrict a director and/or officer of Parent in the exercise of his or her fiduciary duties consistent with the terms of the
Merger Agreement as a director and/or officer of Parent or in his or her capacity as a trustee or fiduciary of any employee benefit plan or trust
or prevent or be construed to create any obligation on the part of any director and/or officer of Parent or any
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trustee or fiduciary of any employee benefit plan or trust from taking any action in his or her capacity as such director, officer, trustee and/or
fiduciary.

 10. No Ownership Interest.  Nothing contained in this Agreement shall be deemed to vest  in the Company any direct or
indirect ownership or incidence of ownership of or with respect to any Shares.  All rights, ownership and economic benefits of and relating to
the Shares shall remain vested in and belong to Stockholder, and the Company does not have authority to manage, direct, superintend, restrict,
regulate, govern, or administer any of the policies or operations of Parent or exercise any power or authority to direct Stockholder in the voting
of any of the Shares, except as otherwise provided herein.

11. Termination.  This Agreement shall terminate and shall have no further force or effect as of the Expiration Date. 
Notwithstanding the foregoing, upon termination or expiration of this Agreement, no party shall have any further obligations or liabilities under
this Agreement; provided, however, nothing set forth in this Section 11 or elsewhere in this Agreement shall relieve any party from liability for
any fraud or for any willful and material breach of this Agreement prior to termination hereof.

12. Further Assurances.  Stockholder shall, from time to time, execute and deliver, or cause to be executed and delivered,
such additional or further consents, documents and other instruments as the Company or Parent may reasonably request for the purpose of
effectively carrying out the transactions contemplated by this Agreement and by the Merger Agreement (the “Contemplated Transactions”).

13. Disclosure.  Stockholder hereby agrees that Parent and the Company may publish and disclose in the proxy statement
(the “Proxy Statement”) related to any prospectus filed with any regulatory authority in connection with the Contemplated Transactions or the
Key Proposals and any related documents filed with such regulatory authority and as otherwise required by law, Stockholder’s identity and
ownership of Shares and the nature of Stockholder’s commitments, arrangements and understandings under this Agreement, and may further
file this Agreement as an exhibit to the Proxy Statement or prospectus or in any other filing made by Parent or the Company as required by law
or the terms of the Merger Agreement, including with the SEC or other regulatory authority, relating to the Contemplated Transactions, all
subject to prior review and an opportunity to comment by Stockholder’s counsel.  Prior to the Closing, Stockholder shall not, and shall use its
reasonable best efforts to cause its representatives not to, directly or indirectly, make any press release, public announcement or other public
communication that criticizes or disparages this Agreement or the Merger Agreement or any of the Contemplated Transactions, without the
prior written consent of Parent and the Company, provided that the foregoing shall not limit or affect any actions taken by Stockholder (or any
affiliated officer or director of Stockholder) that would be permitted to be taken by Stockholder, Parent or the Company pursuant to the Merger
Agreement; provided, further, that the foregoing shall not prohibit any actions of Stockholder if such prohibition would conflict with applicable
law.

 14. Notice.  All notices and other communications hereunder shall be in writing and shall be deemed duly given (a) on the
date of delivery if delivered personally, or if by e‑mail, upon written confirmation of receipt by e‑mail or otherwise, (b) on the first Business
Day following the date of dispatch if delivered utilizing a next-day service by a recognized next-day
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courier or (c) on the earlier of confirmed receipt or the fifth Business Day following the date of mailing if delivered by registered or certified
mail, return receipt requested, postage prepaid, to the Company or Parent, as the case may be, in accordance with Section 8.5 of the Merger
Agreement, and to Stockholder at his, her or its address or email address (providing confirmation of transmission) set forth on Schedule 1
attached hereto (or at such other address for a party as shall be specified by like notice).

15. Severability.  Any term or provision of this Agreement that is invalid or unenforceable in any situation or in any
jurisdiction shall not affect the validity or enforceability of the remaining terms and provisions of this Agreement, or the validity or
enforceability of the offending term or provision in any other situation or in any other jurisdiction.  If a final judgment of a court of competent
jurisdiction declares that any term or provision of this Agreement is invalid or unenforceable, the parties hereto agree that the court making
such determination shall have the power to limit such term or provision, to delete specific words or phrases or to replace such term or provision
with a term or provision that is valid and enforceable and that comes closest to expressing the intention of the invalid or unenforceable term or
provision, and this Agreement shall be valid and enforceable as so modified.  In the event such court does not exercise the power granted to it
in the prior sentence, the parties hereto agree to replace such invalid or unenforceable term or provision with a valid and enforceable term or
provision that will achieve, to the extent possible, the economic, business and other purposes of such invalid or unenforceable term or
provision.

16. Assignability.  This Agreement shall be binding upon, and shall be enforceable by and inure solely to the benefit of, the
parties hereto and their respective successors and assigns; provided, however, that neither this Agreement nor any of a party’s rights, interests
or obligations hereunder may be assigned or delegated, in whole or in part, by operation of law or otherwise, by such party without the prior
written consent of the other parties hereto, and any attempted assignment or delegation of this Agreement or any of such rights, interests or
obligations by such party without the prior written consent of the other parties shall be void and of no effect.  Nothing in this Agreement,
express or implied, is intended to or shall confer upon any Person (other than the parties hereto) any right, benefit or remedy of any nature
whatsoever under or by reason of this Agreement.

17. No Implied Waivers.  No waivers of any breach of this Agreement extended by the Company or Parent to any
Stockholder shall be construed as a waiver of any rights or remedies of the Company or Parent, as applicable, with respect to any other
Stockholder or stockholder of Parent who has executed an agreement substantially in the form of this Agreement with respect to Shares or
Parent Equity Rights held or subsequently held by such stockholder, or with respect to any subsequent breach of Stockholder or any other
stockholder of Parent.  No waiver of any provisions hereof by any party, or failure or delay in exercising any right or remedy hereunder, in
whole or in part, shall be deemed a waiver of any other provisions hereof, or any right or remedy hereunder, by any such party, nor deemed a
continuing waiver of any provision hereof, or any right or remedy hereunder, by such party.  The rights and remedies of the parties hereunder
are cumulative and are not exclusive of any other rights or remedies, express or implied, which they would otherwise have hereunder or under
applicable law.
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 18. Applicable Law; Jurisdiction.  This Agreement shall be governed by, and construed in accordance with, the laws of the

state of Delaware, regardless of the laws that might otherwise govern under applicable principles of conflicts of laws.  In any Action between
any of the parties arising out of or relating to this Agreement, each party hereto:  (i) irrevocably and unconditionally consents and submits to
the exclusive jurisdiction and venue of the Delaware Court of Chancery or to the extent such court does not have subject matter jurisdiction, the
Superior Court of the State of Delaware or the United States District Court for the District of Delaware, (ii) agrees that all claims in respect of
such Action shall be heard and determined exclusively in accordance with clause (i) of this Section 18, (iii) waives any objection to laying
venue in any such Action in such courts, (iv) waives any objection that such courts are an inconvenient forum or do not have jurisdiction over
any party, and (v) agrees that service of process upon such party in any Action shall be effective if notice is given in accordance with Section
14 of this Agreement.

19. Waiver of Jury Trial .  The parties hereto hereby waive any right to trial by jury with respect to any Action related to or
arising out of this Agreement, any document executed in connection herewith and the matters contemplated hereby and thereby.

20. No Agreement Until Executed.  Irrespective of negotiations among the parties or the exchanging of drafts of this
Agreement, this Agreement shall not constitute or be deemed to evidence a contract, agreement, arrangement or understanding between the
parties hereto unless and until (a) the Parent Board has approved, for purposes of any applicable anti-takeover laws and regulations and any
applicable provision of the certificate of incorporation of Parent, the Merger Agreement and the Contemplated Transactions, (b) the Merger
Agreement is executed by all parties thereto, and (c) this Agreement is executed by all parties hereto.

21. Entire Agreement; Counterparts; Exchanges by Facsimile.  This Agreement and the other agreements referred to in this
Agreement constitute the entire agreement and supersede all prior agreements and understandings, both written and oral, among or between
any of the parties with respect to the subject matter hereof and thereof. This Agreement may be executed in several counterparts, each of which
shall be deemed an original and all of which shall constitute one and the same instrument.  The exchange of a fully executed Agreement (in
counterparts or otherwise) by all parties by facsimile or electronic transmission shall be sufficient to bind the parties to the terms and
conditions of this Agreement.

22. Amendment.  This Agreement may not be amended, supplemented or modified, and no provisions hereof may be
modified or waived, except by an instrument in writing signed on behalf of each party hereto at the time of such amendment; provided,
however, that the rights or obligations of any Stockholder may be waived, amended or otherwise modified in a writing signed by Parent, the
Company and Stockholder.  

23. Fees and Expenses.  Except as otherwise specifically provided herein, the Merger Agreement or any other agreement
contemplated by the Merger Agreement to which a party hereto is a party, each party hereto shall bear its own expenses in connection with this
Agreement and the transactions contemplated hereby.
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24. Voluntary Execution of Agreement .  This Agreement is executed voluntarily and without any duress or undue influence

on the part or behalf of the parties. Each of the parties hereby acknowledges, represents and warrants that (i) it has read and fully understood
this Agreement and the implications and consequences thereof; (ii) it has been represented in the preparation, negotiation, and execution of this
Agreement by legal counsel of its own choice, or it has made a voluntary and informed decision to decline to seek such counsel; and (iii) it is
fully aware of the legal and binding effect of this Agreement.

25. Construction.  

(a) For purposes of this Agreement, whenever the context requires:  the singular number shall include the plural,
and vice versa; the masculine gender shall include the feminine and neuter genders; the feminine gender shall include the masculine
and neuter genders; and the neuter gender shall include masculine and feminine genders.

(b) The parties hereto agree that any rule of construction to the effect that ambiguities are to be resolved against the
drafting party shall not be applied in the construction or interpretation of this Agreement.

(c) As used in this Agreement, the words “include” and “including,” and variations thereof, shall not be deemed to
be terms of limitation, but rather shall be deemed to be followed by the words “without limitation.”

(d) As used in this Agreement, the words “hereof,” “herein” and “hereunder” and words of similar import when
used in this Agreement shall refer to the Agreement as a whole and not to any particular provision in this Agreement, unless otherwise
specified.

(e) Except as otherwise indicated, all references in this Agreement to “Sections,” and “Schedules” are intended to
refer to Sections of this Agreement and Schedules to this Agreement, respectively. All Schedules referenced herein are hereby
incorporated into this Agreement as if set forth herein.

(f) The underlined headings contained in this Agreement are for convenience of reference only, shall not be deemed
to be a part of this Agreement and shall not be referred to in connection with the construction or interpretation of this Agreement.

 
[Signature Page Follows]
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EXECUTED as of the date first written above.
 

If Stockholder is an individual:
[STOCKHOLDER]
   
Signature:   
   

 
If Stockholder is an entity:
[STOCKHOLDER]
   
By:   

Name:   

Title:   
 
 

 
18486699v2



 
 

EXECUTED as of the date first written above.
 

RA MEDICAL SYSTEMS, INC.
   
By:   

Name:   

Title:   
 

CATHETER PRECISION, INC
   
By:   

Name:   

Title:   
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RA MEDICAL SYSTEMS, INC.

LOCK-UP AGREEMENT

January 9, 2023

Ra Medical Systems, Inc.
5857 Owens Drive, Suite 300
Carlsbad, CA 92009

Ladies and Gentlemen:

The undersigned signatory of this lock-up agreement (this “Lock-Up Agreement”) understands that Ra Medical Systems, Inc., a
Delaware corporation (“Parent”), Rapid Merger Sub 1, Inc., a Delaware corporation and a wholly owned subsidiary of Parent (“First Merger
Sub”), Rapid Merger Sub 2, LLC, a Delaware limited liability company and a wholly owned subsidiary of Parent (“Second Merger Sub”), and
Catheter Precision, Inc., a Delaware corporation (the “Company”), have entered into an Amended and Restated Agreement and Plan of Merger,
dated as of January 9, 2023 (the “Merger Agreement”). Capitalized terms used but not otherwise defined herein shall have the respective
meanings ascribed to such terms in the Merger Agreement.

As a condition and inducement to each of the parties to enter into the Merger Agreement and to consummate the transactions
contemplated thereby, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
undersigned hereby irrevocably agrees that, subject to the exceptions set forth herein, without the prior written consent of Parent, the
undersigned will not, during the period commencing upon the Closing and ending on the date that is 180 calendar days after the Closing Date
(the “Restricted Period”):

i. offer, pledge, sell, contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant any
option, right or warrant to purchase, or otherwise transfer or dispose of, directly or indirectly, any shares of Parent Common Stock or any
securities convertible into or exercisable or exchangeable for Parent Common Stock (including without limitation, Parent Common Stock or
such other securities which may be deemed to be beneficially owned by the undersigned in accordance with the rules and regulations of the
SEC, and securities of Parent which may be issued upon exercise or vesting, as applicable, of an option, warrant, restricted stock award or
restricted stock unit, in each case to purchase, receive in the future or otherwise acquire Parent Common Stock (collectively, “Parent Equity
Rights”)) that are currently or hereafter owned by the undersigned (collectively, the “ Undersigned’s Shares”), or publicly disclose the intention
to make any such offer, sale, pledge, grant, transfer or disposition;

 



 
ii. enter into any swap, short sale, hedge or other agreement that transfers, in whole or in part, any of the economic

consequences of ownership of the Undersigned’s Shares regardless of whether any such transaction described in clause (i) above or this clause
(ii) is to be settled by delivery of Parent Common Stock or other securities, in cash or otherwise; or

iii. make any demand for, or exercise any right with respect to, the registration of any of the Undersigned’s Shares (other than
such rights set forth in the Merger Agreement).

The restrictions and obligations contemplated by this Lock-Up Agreement shall not apply to:

a) transfers of the Undersigned’s Shares:

i. if the undersigned is a natural person, (A) to any person related to the undersigned by blood or adoption who is an
immediate family member of the undersigned, or by marriage or domestic partnership (a “Family Member”), or to a trust formed for
the benefit of the undersigned or any of the undersigned’s Family Members, (B) to the undersigned’s estate, following the death of
the undersigned, by will, intestacy or other operation of Law, (C) as a bona fide gift or a charitable contribution, (D) by operation of
Law pursuant to a qualified domestic order or in connection with a divorce settlement or (E) to any partnership, corporation or limited
liability company which is controlled by the undersigned and/or by any such Family Member(s);

ii. if the undersigned is a corporation, partnership or other entity, (A) to another corporation, partnership, or other
entity that is an Affiliate of the undersigned, including investment funds or other entities under common control or management with
the undersigned, (B) as a distribution or dividend to equity holders, current or former general or limited partners, members or
managers (or to the estates of any of the foregoing), as applicable, of the undersigned (including upon the liquidation and dissolution
of the undersigned pursuant to a plan of liquidation approved by the undersigned’s equity holders), (C) as a bona fide gift or a
charitable contribution or (D) transfers or dispositions not involving a change in beneficial ownership; or

iii. if the undersigned is a trust, to any grantors or beneficiaries of the trust; provided that, in the case of any transfer
or distribution pursuant to this clause (a), such transfer is not for value and each donee, heir, beneficiary or other transferee or
distributee shall sign and deliver to Parent a lock-up agreement in the form of this Lock-Up Agreement with respect to the shares of
Parent Common Stock or such other securities that have been so transferred or distributed;

b) the exercise or settlement of any Parent Equity Rights (including a net exercise or net settlement), and any related transfer
of shares of Parent Common Stock to Parent for the purpose of paying the exercise price of such Parent Equity Rights or for paying taxes
(including estimated taxes or tax withholding obligations) due as a result of the exercise thereof; provided that, for the avoidance of doubt, the
underlying shares of Parent Common Stock shall continue to be subject to the restrictions on transfer set forth in this Lock-Up Agreement;

 



 
c) the establishment of a trading plan pursuant to Rule 10b5-1 under the Exchange Act for the transfer of Parent Common

Stock; provided that such plan does not provide for any transfers of Parent Common Stock during the Restricted Period;

d) transfers by the undersigned of shares of Parent Common Stock purchased by the undersigned on the open market or in a
public offering by Parent, in each case following the Closing Date;

e) pursuant to a bona-fide third party tender offer, merger, consolidation or other similar transaction made to all holders of
Parent’s capital stock involving a change of control of Parent, provided that in the event that such tender offer, merger, consolidation or other
such transaction is not completed, the Undersigned’s Shares shall remain subject to the restrictions contained in this Lock-Up Agreement; or

f) pursuant to an order of a court or regulatory agency;

and provided, further, that, with respect to each of (a), (b), and (c) above, no filing by any party (including any donor, donee,
transferor, transferee, distributor or distributee) under Section 16 of the Exchange Act or other public announcement shall be required or shall
be made voluntarily in connection with such transfer or disposition during the Restricted Period (other than (i) any exit filings or public
announcements that may be required under applicable federal and state securities Laws or (ii) in respect of a required filing under the Exchange
Act in connection with the exercise of, or in connection with the net settlement of, any Parent Equity Rights, settled in Parent Common Stock,
that would otherwise expire during the Restricted Period, provided that reasonable notice shall be provided to Parent prior to any such filing).

Any attempted transfer in violation of this Lock-Up Agreement will be of no effect and null and void, regardless of whether the
purported transferee has any actual or constructive knowledge of the transfer restrictions set forth in this Lock-Up Agreement, and will not be
recorded on the share register of Parent. In furtherance of the foregoing, the undersigned agrees that Parent and any duly appointed transfer
agent for the registration or transfer of the securities described herein are hereby authorized to decline to make any transfer of securities if such
transfer would constitute a violation or breach of this Lock-Up Agreement. Parent may cause the legend set forth below, or a legend
substantially equivalent thereto, to be placed upon any certificate(s) or other documents, ledgers or instruments evidencing the undersigned’s
ownership of Parent Common Stock:

THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO AND MAY ONLY BE TRANSFERRED
IN COMPLIANCE WITH A LOCK-UP AGREEMENT, A COPY OF WHICH IS ON FILE AT THE PRINCIPAL
OFFICE OF THE COMPANY.

The undersigned hereby represents and warrants that the undersigned has full power and authority to enter into this Lock-Up
Agreement. All authority herein conferred or agreed to be

 



 
conferred and any obligations of the undersigned shall be binding upon the successors, assigns, heirs or personal representatives of the
undersigned.

The undersigned understands that if the Merger Agreement is terminated for any reason, the undersigned shall be released from all
obligations under this Lock-Up Agreement. The undersigned understands that Parent and the Company are proceeding with the transactions
contemplated by the Merger Agreement in reliance upon this Lock-Up Agreement.

Any and all remedies herein expressly conferred upon Parent or the Company will be deemed cumulative with and not exclusive of
any other remedy conferred hereby, or by Law or equity, and the exercise by Parent or the Company of any one remedy will not preclude the
exercise of any other remedy. The undersigned agrees that irreparable damage would occur to Parent and/or the Company in the event that any
provision of this Lock-Up Agreement were not performed in accordance with its specific terms or were otherwise breached. It is accordingly
agreed that Parent and the Company shall be entitled to an injunction or injunctions to prevent breaches of this Lock-Up Agreement and to
enforce specifically the terms and provisions hereof in any court of the United States or any state having jurisdiction, this being in addition to
any other remedy to which Parent or the Company is entitled at Law or in equity, and the undersigned waives any bond, surety or other security
that might be required of Parent or the Company with respect thereto.

In the event that any holder of Parent’s securities that are subject to a substantially similar agreement entered into by such holder,
other than the undersigned, is permitted by Parent to sell or otherwise transfer or dispose of shares of Parent Common Stock for value other
than as permitted by this or a substantially similar agreement entered into by such holder, the same percentage of shares of Parent Common
Stock held by the undersigned shall be immediately and fully released on the same terms from any remaining restrictions set forth herein (the
“Pro-Rata Release”); provided, however, that such Pro-Rata Release shall not be applied unless and until permission has been granted by
Parent to an equity holder or equity holders to sell or otherwise transfer or dispose of all or a portion of such equity holders shares of Parent
Common Stock in an aggregate amount in excess of 1% of the number of shares of Parent Common Stock originally subject to a substantially
similar agreement.

Upon the release of any of the Undersigned’s Shares from this Lock-Up Agreement, Parent will cooperate with the undersigned to
facilitate the timely preparation and delivery of certificates representing the Undersigned Shares without the restrictive legend above or the
withdrawal of any stop transfer instructions.

This Lock-Up Agreement and any claim, controversy or dispute arising under or related to this Lock-Up Agreement shall be
governed by and construed in accordance with the Laws of the State of Delaware, without regard to the conflict of Laws principles thereof.

 
 

[Signature Page Follows]

 



 
 

This Lock-Up Agreement may be executed in several counterparts, each of which shall be deemed an original and all of which shall
constitute one and the same instrument. The exchange of a fully executed Lock-Up Agreement (in counterparts or otherwise) by Parent, the
Company and the undersigned by facsimile or electronic transmission in .pdf format shall be sufficient to bind such parties to the terms and
conditions of this Lock-Up Agreement.
 

ACCEPTED AND AGREED:
   
   
Signature:   

 
 



 
 
 
 

ACCEPTED AND AGREED:
 
RA MEDICAL SYSTEMS, INC.
   
By:   
Name:  Jonathan Will McGuire
Title:  Chief Executive Officer
   
   
CATHETER PRECISION, INC.
   
By:   
Name:  David A. Jenkins
Title:  President, Chief Executive Officer and

Chairman of the Board of Directors
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Ra Medical Systems, Inc.

 
January 9, 2023

 
Holder of Common Stock Purchase Warrants
 

Re: Inducement Offer to Exercise Common Stock Purchase Warrants
 
 Dear Holder:
 

Ra Medical Systems, Inc. (the “Company”) is pleased to offer to you the opportunity to exercise 3,556 warrants issued on May 22,
2020 at an exercise price of $0.45 per share (the “May 2020 Warrants”), 8,000 warrants issued on August 3, 2020 at an exercise price of $0.35
per share (together with the May 2020 Warrants, the “Existing 2020 Warrants”), 160,026 Series B Warrants, 160,026 Series C Warrants
(collectively, the “Existing Warrants”)) of the Company set forth on the signature page hereto currently held by you (the “Holder”) at an
exercise price of $4.00, which shall be the new exercise price of the Existing Warrants as of the date hereof.  The Existing Warrants and the
shares underlying the Existing Warrants (“Existing Warrant Shares”) have been registered pursuant to registration statements on Form S-1 (File
No. 333-237701), (File No. 333-239887), (File No. 333-240187), (File No. 333-262195) and Form S-3 (File No. 333-267443) (together, the
“Registration Statements”).  The Registration Statements are currently effective and, upon exercise of the Existing Warrants pursuant to this
letter agreement (this “Agreement”), will be effective for the issuance of the Existing Warrant Shares.
 

In consideration for exercising some or all of the Existing Warrants held by you and as set forth on the signature page hereto
pursuant to the terms of this Agreement (the “Warrant Exercise”) and subject to you being an “accredited investor” as defined in Rule 501 of
the Securities Act of 1933, as amended (the “Securities Act”), the Company hereby offers to issue you or your designees pursuant to Section
4(a)(2) of the Securities Act a new Series E Common Stock Purchase Warrant (a “ New Warrant”) for each Existing Warrant exercised to
purchase up to a number of shares of Common Stock equal to 100% of the number of Existing Warrant Shares issued pursuant to each Warrant
Exercise (the “New Warrant Shares”), which New Warrant shall be substantially in the form as set forth in Annex A hereto. The New Warrants
will be exercisable on the date upon which Stockholder Approval (as defined below) is obtained, (ii) have a term of exercise of 5 years
thereafter, and (iii) have an exercise price equal to $4.00, subject to adjustment as provided in the New Warrants.  

 
A Warrant Exercise shall be effected through the delivery by the Holder to the Company of a counter-signature to this

Agreement, on or prior to the Termination Date (as defined below).
 

The New Warrant certificates will be delivered within two Business Days following each Warrant Exercise pursuant to this
Agreement, and such New Warrants, together with any underlying shares of common stock issued upon exercise of the New Warrants, will,
unless and until registered, contain customary restrictive legends and other language typical for an unregistered warrant and unregistered
shares.  Notwithstanding anything herein to the contrary,

 



 
in the event a Warrant Exercise would otherwise cause the Holder to exceed the beneficial ownership limitations (“Beneficial Ownership
Limitation”) set forth in Section 2(e) of the Existing Warrants, the Company shall only issue such number of Existing Warrant Shares to the
Holder that would not cause the Holder to exceed the maximum number of Existing Warrant Shares permitted thereunder with the balance to be
held in abeyance until notice from the Holder that the balance (or portion thereof) may be issued in compliance with such limitations, which
abeyance shall be evidenced through the Existing Warrants which shall be deemed prepaid thereafter, and exercised pursuant to a Notice of
Exercise in the Existing Warrant (provided no additional exercise price shall be payable).  The parties hereby agree that the Beneficial
Ownership Limitation for purposes of the Existing Warrant is as set forth on the Holder’s signature page hereto.

 
The Holder understands that the New Warrants and the shares of Common Stock underlying the New Warrants are not, and may

never be, registered under the Securities Act, or the securities laws of any state and, accordingly, each certificate, if any, representing such
securities shall bear a legend substantially similar to the following:

 
“THIS SECURITY HAS NOT BEEN REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE

SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD
EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN
AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE
SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS. THIS SECURITY MAY BE PLEDGED
IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH
A FINANCIAL INSTITUTION THAT IS AN “ACCREDITED INVESTOR” AS DEFINED IN RULE 501(a) UNDER THE SECURITIES
ACT OR OTHER LOAN SECURED BY SUCH SECURITIES.”
 

Certificates evidencing shares of Common Stock underlying the New Warrants shall not contain any legend (including the legend
set forth above), (i) while a registration statement covering the resale of such Common Stock is effective under the Securities Act, (ii)
following any sale of such Common Stock pursuant to Rule 144 under the Securities Act (“Rule 144”), (iii) if such Common Stock is eligible
for sale under Rule 144, without the requirement for the Company to be in compliance with the current public information required under Rule
144 as to such Common Stock and without volume or manner-of-sale restrictions, (iv) if such Common Stock may be sold under Rule 144 and
the Company is then in compliance with the current public information required under Rule 144 as to such Common Stock, or (v) if such
legend is not required under applicable requirements of the Securities Act (including judicial interpretations and pronouncements issued by the
staff of the Securities and Exchange Commission (the “Commission”) and the earliest of clauses (i) through (v), the “Delegend Date”)). The
Company shall cause its counsel to issue a legal opinion to the transfer agent promptly after the Delegend Date if required by the Company
and/or the transfer agent to effect the removal of the legend hereunder, which opinion shall be in form and substance reasonably

 



 
acceptable to the Holder. If such Common Stock may be sold under Rule 144 without the requirement for the Company to be in compliance
with the current public information required under Rule 144 or if such legend is not otherwise required under applicable requirements of the
Securities Act (including judicial interpretations and pronouncements issued by the staff of the Commission) then such Common Stock shall be
issued free of all legends. The Company agrees that following the Delegend Date or at such time as such legend is no longer required under this
Section 2.3(b), it will, no later than two (2) Trading Days following the delivery by the Holder to the Company or the transfer agent of a
certificate representing the Common Stock underlying the New Warrants issued with a restrictive legend (such second Trading Day, the
“Legend Removal Date”), deliver or cause to be delivered to the Holder a certificate representing such shares that is free from all restrictive and
other legends or, at the request of the Holder shall credit the account of the Holder’s prime broker with the Depository Trust Company System
as directed by the Holder.

 
In addition to the Holder’s other available remedies, the Company shall pay to a Holder, in cash, (i) as partial liquidated damages

and not as a penalty, for each $1,000 of New Warrant Shares (based on the VWAP of the Common Stock on the date such New Warrant Shares
are submitted to the Transfer Agent) delivered for removal of the restrictive legend, $10 per Trading Day (increasing to $20 per Trading Day
five (5) Trading Days after such damages have begun to accrue) for each Trading Day after the Legend Removal Date until such certificate is
delivered without a legend and (ii) if the Company fails to (a) issue and deliver (or cause to be delivered) to the Holder by the Legend Removal
Date a certificate representing the securities so delivered to the Company by the Holder that is free from all restrictive and other legends and
(b) if after the Legend Removal Date the Holder purchases (in an open market transaction or otherwise) shares of Common Stock to deliver in
satisfaction of a sale by the Holder of all or any portion of the number of shares of Common Stock, or a sale of a number of shares of Common
Stock equal to all or any portion of the number of shares of Common Stock that the Holder anticipated receiving from the Company without
any restrictive legend, then, an amount equal to the excess of the Holder’s total purchase price (including brokerage commissions and other
out-of-pocket expenses, if any) for the shares of Common Stock so purchased (including brokerage commissions and other out-of-pocket
expenses, if any) (the “Buy-In Price”) over the product of (A) such number of New Warrant Shares that the Company was required to deliver to
the Holder by the Legend Removal Date multiplied by (B) the lowest closing sale price of the Common Stock on any Trading Day during the
period commencing on the date of the delivery by the Holder to the Company of the applicable New Warrant Shares (as the case may be) and
ending on the date of such delivery and payment under this clause (ii).

 
Expressly subject to the paragraph immediately following this paragraph below, Holder may accept this offer and effect each

Warrant Exercise by signing this Agreement below on or before [●] ET on [●], 2023 (the “ Termination Date”). Holder agrees to furnish to the
Company a completed questionnaire in the form attached as Annex B hereto within seven (7) days following the date hereof (a “Selling
Stockholder Questionnaire”). Holder further agrees that it shall not be entitled to be named as a selling stockholder in the registration statement
described in Section (i) of Annex C or use the prospectus contained in such registration statement for offers and resales of New Warrant Shares
at any time, unless Holder has returned to the Company a completed and signed Selling Stockholder Questionnaire in the time frame described
in the previous sentence.

 



 
 

Additionally, the Company agrees to the representations, warranties and covenants set forth on Annex C attached
hereto.  Holder represents and warrants that it is an “accredited investor” as defined in Rule 501 of Regulation D under the Securities
Act, and agrees that the New Warrants will contain restrictive legends when issued, and neither the New Warrants nor the Common Stock
issuable upon exercise of the New Warrants will initially be registered under the Securities Act.
 

The Company shall file a registration statement on the appropriate form providing for the resale by the Holder of the New Warrant
Shares as soon as reasonably practicable and in no event later than 30 calendar days following the date of this Agreement.  The Company shall
cause such registration statement to become effective as promptly as possible after the filing thereof, but in any event no later than within 60
days following the date hereof (or, in the event of a “full review” by the Commission, within 90 days following the date hereof) and use its
best efforts to keep such registration statement continuously effective at all times under the Securities Act until the date that all New Warrant
Shares covered by such registration statement (i) have been sold, thereunder or pursuant to Rule 144, or (ii) may be sold without volume or
manner-of-sale restrictions pursuant to Rule 144 and without the requirement for the Company to be in compliance with the current public
information requirement under Rule 144, as determined by the counsel to the Company pursuant to a written opinion letter to such effect,
addressed and acceptable to the Company’s transfer agent and the Holder (the “Effectiveness Period”).  The Company shall telephonically
request effectiveness of the registration statement as of 5:00 p.m. (New York City time) on a Trading Day.   The Company shall immediately
notify the Holder via facsimile or by e-mail of the effectiveness of the registration statement on the same Trading Day that the Company
telephonically confirms effectiveness with the Commission, which shall be the date requested for effectiveness of such registration
statement.  The Company shall, by 9:30 a.m. (New York City time) on the Trading Day after the effective date of such registration statement,
file a final prospectus with the Commission as required by Rule 424.  Failure to so notify the Holder within one (1) Trading Day of such
notification of effectiveness or failure to file a final prospectus as foresaid shall be deemed an “Event” (as defined below).  

If: (i) the Company does not cause such registration statement to be filed within 30 days of the date hereof (if the Company files the
registration statement without affording the Holder the opportunity to review and comment on the same, the Company shall be deemed to have
not satisfied this clause (i)); (ii) the Company fails to file with the Commission a request for acceleration of the registration statement in
accordance with Rule 461 promulgated by the Commission pursuant to the Securities Act, within five (5) Trading Days of the date that the
Company is notified (orally or in writing, whichever is earlier) by the Commission that such registration statement will not be “reviewed” or
will not be subject to further review; (iii) prior to the effective date of the registration statement, the Company fails to file a pre-effective
amendment and otherwise respond in writing to comments made by the Commission in respect of such registration statement within ten (10)
calendar days after the receipt of comments by or notice from the Commission that such amendment is required in order for such registration
statement to be declared effective; (iv) the Company does not cause such registration statement registering for resale all of the New Warrant
Shares to be declared effective by the Commission within 60 days of the date hereof (or, in the event of a “full review” by the Commission,
within 90 days following the date hereof) or (v) after the effective date of the registration statement,

 



 

such registration statement ceases for any reason to remain continuously effective as to all New Warrant Shares included in such registration
statement, or the Holder is otherwise not permitted to utilize the prospectus therein to resell such New Warrant Shares, for more than ten (10)
consecutive calendar days or more than an aggregate of fifteen (15) calendar days (which need not be consecutive calendar days) during any
twelve (12) month period (any such failure or breach being referred to as an “Event”, and for purposes of clauses (i) and (ii), the date on which
such Event occurs, and for purpose of clause (iii) the date on which such ten (10) or fifteen (15) calendar day period, as applicable, is exceeded
being referred to as “Event Date”), then, in addition to any other rights the Holder may have hereunder or under applicable law, on each such
Event Date and on each monthly anniversary of each such Event Date (if the applicable Event shall not have been cured by such date) until the
applicable Event is cured, the Company shall pay to the Holder an amount in cash, as partial liquidated damages and not as a penalty, equal to
the product of 2.0% multiplied by the aggregate value of the New Warrant Shares held by the Holder.  If the Company fails to pay any partial
liquidated damages pursuant to this Agreement in full within seven (7) days after the date payable, the Company will pay interest thereon at a
rate of 18% per annum (or such lesser maximum amount that is permitted to be paid by applicable law) to the Holder, accruing daily from the
date such partial liquidated damages are due until such amounts, plus all such interest thereon, are paid in full. The partial liquidated damages
pursuant to the terms hereof shall apply on a daily pro rata basis for any portion of a month prior to the cure of an Event.
 

The Company may require the Holder to furnish to the Company a certified statement as to the number of shares of Common Stock
beneficially owned by such Holder and, if required by the Commission, the natural persons thereof that have voting and dispositive control
over the shares. Notwithstanding the foregoing, during any periods that the Company is unable to meet its obligations hereunder with respect to
the registration of the New Warrant Shares solely because the Holder fails to furnish such information within three Trading Days of the
Company’s request, any liquidated damages that are accruing at such time as to such Holder only shall be tolled and any event that may
otherwise occur solely because of such delay shall be suspended as to such Holder only, until such information is delivered to the Company.

 
On or before [●] ET on [●], 2023, the Company shall issue a press release disclosing all material terms of the transactions

contemplated hereunder.  From and after the issuance of such press release, the Company represents to you that it shall have publicly disclosed
all material, non-public information delivered to you on or prior to the date of such press release by the Company, or any of their respective
officers, directors, employees or agents in connection with the transactions contemplated hereunder.  In addition, effective upon the issuance of
such press release, the Company acknowledges and agrees that any and all confidentiality or similar obligations under any agreement entered
into in connection with the transactions contemplated hereunder, whether written or oral, between the Company, any of its subsidiaries or any
of their respective officers, directors, agents, employees or Affiliates on the one hand, and you and your Affiliates on the other hand, shall
terminate.  The Company represents, warrants and covenants that, upon acceptance of this offer and delivery of a counter-signed copy of this
Agreement on or prior to the Termination Date, the Existing Warrant Shares shall be issued free of any legends or restrictions on resale by
Holder and all of the Existing Warrant Shares shall be delivered electronically through the Depository Trust Company within one Business
Day of the date the

 



 
Company receives the applicable exercise price delivered in accordance with the terms of the Existing Warrants, subject to the Beneficial
Ownership Limitation (or “delivery versus payment” if coordinated through Ladenburg Thalmann & Co. Inc.).  The terms of the Existing
Warrants, including but not limited to the obligations to deliver the Existing Warrant Shares, shall otherwise remain in effect (including but not
limited to any liquidated damages and compensation in the event of late delivery of the Existing Warrant Shares).

 
  The Company covenants that it shall use commercially reasonable efforts to hold a special meeting of stockholders (which may

also be at the annual meeting of stockholders) at the earliest practical date after the date hereof, and in any event on or before the 75th calendar
day following [●], 2023, with the recommendation of the Company’s Board of Directors that a proposal allowing for the exercise of all of the
New Warrants be approved pursuant to the rules and regulations of the NYSE American, and the Company shall solicit proxies from its
stockholders in connection therewith in the same manner as all other management proposals in such proxy statement and all management-
appointed proxyholders shall vote their proxies in favor of such proposal.  Holder covenants that at the next such meeting of stockholders of
the Company, it will vote all shares of common stock that Holder owns or owned as of the record date of such meeting and for which it is
entitled to vote, on all matters presented for a vote at such meeting.

  
If the Company does not obtain stockholder approval to the extent required pursuant to Section 713 of the NYSE American Listed

Company Guide (“Stockholder Approval”) at the first meeting, the Company shall use commercially reasonable efforts to call a meeting every
90 days thereafter to seek Stockholder Approval until the earlier of the date Stockholder Approval is obtained or the New Warrants are no
longer outstanding.

 
Additionally, the Company shall file with the Securities and Exchange Commission a Current Report on Form 8-K disclosing the

material terms of the transactions contemplated hereby, which shall include this form of Agreement.
 
 

***************
 

 



 
 

Within one Business Day from the Holder’s execution of this Agreement, the Holder shall make available for “Delivery Versus
Payment” to the Company immediately available funds equal to the sum of (a) the number of Existing Warrants being exercised multiplied by
$4.00 (the “Exercise Amount”) and the Company shall deliver the Existing Warrant Shares via “Delivery Versus Payment” to the Holder and
shall deliver the New Warrant certificates registered in the name of the Holder.
 

Please do not hesitate to call me if you have any questions.
 

Sincerely yours,
  
Ra Medical Systems, Inc.
 
By:  
Name: Will McGuire
Title: Chief Executive Officer

 
Accepted and Agreed to:
 
Name of Holder: ________________________________________________________

Signature of Authorized Signatory of Holder: _________________________________

Name of Authorized Signatory: _______________________________________________

Title of Authorized Signatory: ________________________________________________

Existing Series A Warrant Shares to be exercised: ______________
 
Existing Series B Warrant Shares to be exercised: ______________
 
Existing Series C Warrant Shares to be exercised: ______________
 
Beneficial Ownership Limitation Existing 2020 Warrant: [4.99%/9.99%]
 
Beneficial Ownership Limitation Existing Series B Warrant: [4.99%/9.99%]
 
Beneficial Ownership Limitation Existing Series C Warrant: [4.99%/9.99%]
 
Beneficial Ownership Limitation New Series E Warrant: [4.99%/9.99%]
 
DTC Instructions:
 

 



 
 
 

Annex A
 

[INSERT FORM OF SERIES E COMMON STOCK PURCHASE WARRANT]

 



 
 

Annex B
 

Form of Selling Stockholder Questionnaire

 



 
 

RA MEDICAL SYSTEMS, INC.

Selling Stockholder Notice and Questionnaire

The undersigned beneficial owner of securities of Ra Medical Systems, Inc., a Delaware corporation (the “Company”), understands
that the Company intends to file with the Securities and Exchange Commission (the “Commission”) a registration statement on Form S-1 or
Form S-3 (the “Registration Statement”) for the registration and resale under the Securities Act of 1933, as amended (the “Securities Act”), of
shares of the Company’s common stock issuable upon exercise of a warrant (the “Registrable Securities”) issued pursuant to the Inducement
Offer Letter, dated January 6, 2023, between the Company and the undersigned (the “Inducement Offer Letter”). The undersigned understands
that, pursuant to the Inducement Offer Letter, the undersigned will be named as a selling stockholder (the “Selling Stockholder”) in the
prospectus that forms a part of the Registration Statement, and the Company will use the information that the undersigned provides in this
questionnaire to ensure the accuracy of the Registration Statement and the prospectus.

Please note that if the entity completing this questionnaire is not a natural person, in addition to disclosing any material relationships
between the Company and that entity, you should also provide relevant information about any persons (whether they are entities or natural
persons) who exercise discretionary control over the entity completing this questionnaire, and who have had a material relationship with the
registrant or any of its predecessors or affiliates within the past three years.

 
Certain legal consequences arise from being named as a selling stockholder in the Registration Statement and the related

prospectus.  Accordingly, holders and beneficial owners of Registrable Securities are advised to consult their own securities law counsel
regarding the consequences of being named or not being named as a selling stockholder in the Registration Statement and the related
prospectus.
 

NOTICE

The undersigned beneficial owner of the Company’s securities acknowledges that by completing, dating, executing and returning
this questionnaire to the Company, the undersigned is giving written notice to the Company of its desire to have the securities disclosed in
response to Question 4(b) of this questionnaire included in the Registration Statement.

 



 
The undersigned hereby provides the following information to the Company and represents and warrants that such information is accurate:

QUESTIONNAIRE

Please answer every question.  If the answer to any question is “none” or “not applicable,” please so state.
 
1. Name.

 (a) Full Legal Name of Selling Stockholder

 
 

 
 (b) Full Legal Name of Registered Holder (if not the same as (a) above) through which Registrable Securities are held:

 
 

 
 (c) Full Legal Name of Natural Control Person (which means a natural person who directly or indirectly alone or with

others has power to vote or dispose of the securities covered by this Questionnaire):

 
 

 
2.  Address for Notices to Selling Stockholder:

 
 
 
Telephone:   
Fax:   
Email:   
   
 
3.  Broker-Dealer Status:

 (a) Are you a broker-dealer?

Yes   ☐ No    ☐
 
 Note: In general, the Company will be required to identify any registered broker-dealer or an affiliate as an underwriter in the

prospectus.

 



 
 (b) If “yes” to Section 3(a), did you receive your Registrable Securities as compensation for investment banking services to

the Company?

Yes   ☐ No   ☐

 (c) Are you an affiliate of a broker-dealer? If “Yes”, please identify the registered broker-dealer(s), describe the nature of
the affiliation(s) and answer subsection (d).

Yes   ☐ No    ☐

 (d) If you are an affiliate of a broker-dealer, do you certify that you purchased the Registrable Securities in the ordinary
course of business, and at the time of the purchase of the Registrable Securities to be resold, you had no agreements or
understandings, directly or indirectly, with any person to distribute the Registrable Securities?

Yes   ☐ No   ☐

4.  Beneficial Ownership of Securities of the Company Owned by the Selling Stockholder.

This question covers beneficial ownership of the Company’s securities. Please consult Appendix A to this Questionnaire for
information as to the meaning of “beneficial ownership.” State (a) the number of shares of the Company’s common stock (including
any shares issuable upon exercise of warrants or other convertible securities) that the selling securityholder beneficially owned as of
the date this Questionnaire is signed and (b) the number of such shares of the Company’s common stock (including any shares
issuable upon exercise of warrants or other convertible securities) that the selling securityholder wishes to have registered for resale
in the Registration Statement:

 (a) Number of shares of common stock and other equity securities owned (including any shares issuable upon exercise of
warrants or other convertible securities):

 
 

 
 (b) Number of shares of common stock and other equity securities owned (including any shares issuable upon exercise of

warrants or other convertible securities) to be registered for resale in the Registration Statement:

 
 

 
 (c) In addition to the securities identified in paragraphs (a) and (b) of this question, please identify any additional equity

securities of the Company as to which there is any arrangement under which you have the right to receive any economic
benefits of those securities.

 
 

 
5.  Relationships with the Company:

Except as set forth below, neither the undersigned nor any of its affiliates, officers, directors or principal equity holders (owners of
5% of more of the equity securities of the undersigned) has held any position or office or has had any other material relationship with
the Company (or its predecessors or affiliates) during the past three years.

State any exceptions here:

 
 
 

 
The undersigned agrees to promptly notify the Company of any material inaccuracies or changes in the information provided herein

that may occur subsequent to the date hereof at any time while the Registration Statement remains effective; provided, that the undersigned
shall not be required to notify the Company of any changes to the number of securities held or owned by the undersigned or its affiliates.

By signing below, the undersigned consents to the disclosure of the information contained herein in its answers to Items 1 through 5
and the inclusion of such information in the Registration Statement and the related prospectus and any amendments or supplements
thereto.  The undersigned understands that such information will be relied upon by the Company in connection with the preparation or
amendment of the Registration Statement and the related prospectus and any amendments or supplements thereto.

IN WITNESS WHEREOF the undersigned, by authority duly given, has caused this Notice and Questionnaire to be executed and
delivered either in person or by its duly authorized agent.
 



Date:    Beneficial Owner:

     
     
     
     
  By:  
   Name:   
   Title:  
 

PLEASE FAX A COPY (OR EMAIL A .PDF COPY) OF THE COMPLETED AND EXECUTED NOTICE AND
QUESTIONNAIRE TO: Brian Conn, Email: bconn2003@gmail.com, Fax: 760-804-1657; with a copy to Eric Hsu, Email:
ehsu@wsgr.com, Fax: 650-493-6811.

 



 
 

APPENDIX A
DEFINITION OF “BENEFICIAL OWNERSHIP”

1. A “Beneficial Owner” of a security includes any person who, directly or indirectly, through any contract, arrangement, understanding,
relationship or otherwise has or shares:

(a) Voting power which includes the power to vote, or to direct the voting of, such security; and/or

(b) Investment power which includes the power to dispose, or direct the disposition of, such security.

Please note that either voting power or investment power, or both, is sufficient for you to be considered the beneficial owner of shares.
 
2. Any person who, directly or indirectly, creates or uses a trust, proxy, power of attorney, pooling arrangement or any other contract,

arrangement or device with the purpose or effect of divesting such person of beneficial ownership of a security or preventing the vesting
of such beneficial ownership as part of a plan or scheme to evade the reporting requirements of the federal securities acts shall be
deemed to be the beneficial owner of such security.
 

3. Notwithstanding the provisions of paragraph (1), a person is deemed to be the “beneficial owner” of a security if that person has the
right to acquire beneficial ownership of such security within 60 days, including but not limited to any right to acquire: (a) through the
exercise of any option, warrant or right; (b) through the conversion of a security; (c) pursuant to the power to revoke a trust,
discretionary account or similar arrangement; or (d) pursuant to the automatic termination of a trust, discretionary account or similar
arrangement; provided, however, any person who acquires a security or power specified in (a), (b) or (c) above, with the purpose or
effect of changing or influencing the control of the issuer, or in connection with or as a participant in any transaction having such
purpose or effect, immediately upon such acquisition shall be deemed to be the beneficial owner of the securities which may be acquired
through the exercise or conversion of such security or power.
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Annex C

 
Representations, Warranties and Covenants of the Company. The Company hereby makes the following representations and

warranties to the undersigned:
 

(a) Affirmation of Prior Representations, Warranties and Covenants. The Company hereby represents and warrants
to the undersigned that the Company’s representations and warranties as set forth in Section 3 of the Underwriting Agreement, dated
as of February 4, 2022 (the “Underwriting Agreement”), together with any updates in the Company’s SEC Reports subsequent to the
Underwriting Agreement, are true and correct as of the date hereof and have been fully performed as of the date hereof. Capitalized
terms not otherwise defined herein shall have the meanings set forth in the Underwriting Agreement.

 
(b) Authorization; Enforcement. The Company has the requisite corporate power and authority to enter into and to

consummate the transactions contemplated by this Agreement and otherwise to carry out its obligations hereunder and thereunder.
The execution and delivery of this Agreement by the Company and the consummation by the Company of the transactions
contemplated hereby have been duly authorized by all necessary action on the part of the Company and no further action is required
by the Company, its board of directors or its stockholders in connection therewith. This Agreement has been duly executed by the
Company and, when delivered in accordance with the terms hereof, will constitute the valid and binding obligation of the Company
enforceable against the Company in accordance with its terms, except (i) as limited by general equitable principles and applicable
bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting enforcement of creditors’ rights
generally, (ii) as limited by laws relating to the availability of specific performance, injunctive relief or other equitable remedies, and
(iii) insofar as indemnification and contribution provisions may be limited by applicable law.

 
(c) No Conflicts.  The execution, delivery and performance of this Agreement by the Company and the

consummation by the Company of the transactions contemplated hereby do not and will not: (i) conflict with or violate any provision
of the Company’s certificate or articles of incorporation, bylaws or other organizational or charter documents; or (ii) conflict with, or
constitute a default (or an event that with notice or lapse of time or both would become a default) under, result in the creation of any
Lien upon any of the properties or assets of the Company in connection with, or give to others any rights of termination, amendment,
acceleration or cancellation (with or without notice, lapse of time or both) of, any material agreement, credit facility, debt or other
material instrument (evidencing Company debt or otherwise) or other material understanding to which such Company is a party or by
which any property or asset of the Company is bound or affected; or (iii) subject to any required approvals, conflict with or result in a
violation of any law, rule, regulation, order, judgment, injunction, decree or other restriction of any court or governmental authority to
which the Company is subject (including federal and state securities laws and regulations), or by which any property or asset of the
Company is bound or affected, except, in the case of each of clauses (ii) and (iii), such as could not have or reasonably be expected to
result in a Material Adverse Effect (as defined in the Underwriting Agreement).

 



 
 
(d) Issuance of the New Warrants. The issuance of the New Warrants is duly authorized and, upon the execution of

this Agreement by the undersigned, will be duly and validly issued, fully paid and nonassessable, free and clear of all liens imposed
by the Company. The shares of Common Stock issuable upon exercise (including cashless exercise) of the New Warrants (the “New
Warrant Shares”), when issued in accordance with the terms of the New Warrants, will be validly issued, fully paid and
nonassessable, free and clear of all Liens imposed by the Company. The Company has reserved from its duly authorized capital stock
a number of shares of Common Stock for issuance of the New Warrant Shares in full.

 
(e) Equal Consideration. No consideration has been offered or paid to any person to amend or consent to a waiver,

modification, forbearance or otherwise of any provision of any of the Underwriting Agreement or the Existing Warrants.
 
(f) Legends and Transfer Restrictions.

 
(i) The New Warrants and New Warrant Shares may only be disposed of in compliance with state and

federal securities laws. In connection with any transfer of New Warrants or New Warrant Shares other than pursuant to an
effective registration statement or Rule 144, to the Company or to an Affiliate of the undersigned or in connection with a
pledge as contemplated in Section 4.1(b), the Company may require the transferor thereof to provide to the Company an
opinion of counsel selected by the transferor and reasonably acceptable to the Company, the form and substance of which
opinion shall be reasonably satisfactory to the Company, to the effect that such transfer does not require registration of
such transferred New Warrants and New Warrant Shares under the Securities Act. As a condition of transfer, any such
transferee shall agree in writing to be bound by the terms of this Agreement.

 
(ii) The undersigned agrees to the imprinting, so long as is required by this Section (i), of a legend on

any of the New Warrants and New Warrant Shares in the following form:
 
NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICH THIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERED
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE
UPON AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES
ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION
STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH
APPLICABLE STATE SECURITIES LAWS.  THIS SECURITY AND THE SECURITIES ISSUABLE UPON EXERCISE OF THIS
SECURITY MAY BE PLEDGED IN CONNECTION

 
21



 
WITH A BONA FIDE MARGIN ACCOUNT OR OTHER LOAN SECURED BY SUCH SECURITIES.
 

The Company acknowledges and agrees that the undersigned may from time to time pledge pursuant to a bona fide
margin agreement with a registered broker-dealer or grant a security interest in some or all of the New Warrants to a financial
institution that is an “accredited investor” as defined in Rule 501(a) under the Securities Act and who agrees to be bound by the
provisions of this Agreement and, if required under the terms of such arrangement, the undersigned may transfer pledged or
secured New Warrants to the pledgees or secured parties. Such a pledge or transfer would not be subject to approval of the
Company and no legal opinion of legal counsel of the pledgee, secured party or pledgor shall be required in connection
therewith. Further, no notice shall be required of such pledge. At the appropriate undersigned’s expense, the Company will
execute and deliver such reasonable documentation as a pledgee or secured party of New Warrants may reasonably request in
connection with a pledge or transfer of the New Warrants or New Warrant Shares.

 
(iii)  Certificates evidencing the New Warrant Shares shall not contain any legend (including the legend set

forth in Section (f)(ii) hereof), (i) while a registration statement covering the resale of such security is effective under the
Securities Act, (ii) following any sale of such New Warrant Shares pursuant to Rule 144, (iii) if such New Warrant Shares are
eligible for sale under Rule 144 and have been held for at least one year, or (iv) if such legend is not required under applicable
requirements of the Securities Act (including judicial interpretations and pronouncements issued by the staff of the
Commission). The Company shall cause its counsel to issue a legal opinion to its transfer agent if required by the transfer agent
to effect the removal of the legend hereunder. If all or any portion of a New Warrant is exercised at a time when there is an
effective registration statement to cover the resale of the New Warrant Shares, or if such New Warrant Shares may be sold
under Rule 144 without the requirement for the Company to be in compliance with the current public information required
under Rule 144 as to such New Warrant Shares or if such legend is not otherwise required under applicable requirements of the
Securities Act (including judicial interpretations and pronouncements issued by the staff of the Commission) then such New
Warrant Shares shall be issued free of all legends or such legends shall be removed, as applicable. The Company agrees that
following such time as such legend is no longer required under this Section (f), it will, at its sole expense, no later than two
Trading Days (or such other number of days as constitute a standard settlement period, as applicable) following the delivery by
an undersigned to the Company (or its transfer agent) of a certificate representing New Warrant Shares, as the case may be,
issued with a restrictive legend (such second Trading Day, the “ Legend Removal Date”), deliver or cause to be delivered to the
undersigned a certificate representing such shares that is free from all restrictive and other legends. The Company may not
make any notation on its records or give instructions to the transfer agent that enlarge the restrictions on transfer set forth in this
Section (f). Certificates for New Warrant Shares subject to legend removal hereunder shall be
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transmitted by the Transfer Agent to the undersigned by crediting the account of the undersigned’s prime broker with the
Depository Trust Company System as directed by the undersigned.

 
(iv)   In addition to such undersigned’s other available remedies, the Company shall pay to an undersigned, in

cash, (i) as partial liquidated damages and not as a penalty, for each $1,000 of New Warrant Shares (based on the VWAP of the
Common Stock on the date such Securities are submitted to the Transfer Agent) delivered for removal of the restrictive legend
and subject to Section 4.1(c), $10 per Trading Day (increasing to $20 per Trading Day five (5) Trading Days after such
damages have begun to accrue) for each Trading Day after the Legend Removal Date until such certificate is delivered without
a legend and (ii) if the Company fails to (a) issue and deliver (or cause to be delivered) to the undersigned by the Legend
Removal Date a certificate representing the Securities so delivered to the Company by such undersigned that is free from all
restrictive and other legends and (b) if after the Legend Removal Date such undersigned purchases (in an open market
transaction or otherwise) shares of Common Stock to deliver in satisfaction of a sale by such undersigned of all or any portion of
the number of shares of Common Stock, or a sale of a number of shares of Common Stock equal to all or any portion of the
number of shares of Common Stock that such undersigned anticipated receiving from the Company without any restrictive
legend, then, an amount equal to the excess of such undersigned’s total purchase price (including brokerage commissions and
other out-of-pocket expenses, if any) for the shares of Common Stock so purchased (including brokerage commissions and
other out-of-pocket expenses, if any) (the “Buy-In Price”) over the product of (A) such number of New Warrant Shares that the
Company was required to deliver to such undersigned by the Legend Removal Date multiplied by (B) the lowest closing sale
price of the Common Stock on any Trading Day during the period commencing on the date of the delivery by such undersigned
to the Company of the applicable New Warrant Shares (as the case may be) and ending on the date of such delivery and
payment under this clause (ii).

  
(g) Public Information Failure. At any time during the period commencing from the six (6) month anniversary of

the date hereof and ending at such time that all of the New Warrant Shares may be sold without the requirement for the Company to
be in compliance with Rule 144(c)(1) and otherwise without restriction or limitation pursuant to Rule 144, if the Company (i) shall
fail for any reason to satisfy the current public information requirement under Rule 144(c) or (ii) has ever been an issuer described in
Rule 144(i)(1)(i) or becomes such an issuer in the future, and the Company shall fail to satisfy any condition set forth in Rule 144(i)
(2) (a “Public Information Failure”) then, in addition to the undersigned’s other available remedies, the Company shall pay to the
undersigned, in cash, as partial liquidated damages and not as a penalty, by reason of any such delay in or reduction of its ability to
sell the New Warrant Shares, an amount in cash equal to two percent (2.0%) of the aggregate Exercise Price of the New Warrant of
the undersigned’s Securities on the day of a Public Information Failure and on every thirtieth (30th) day (pro-rated for periods
totaling less than thirty days) thereafter until the earlier of (a) the date such Public Information Failure is cured and (b) such time that
such public
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information is no longer required  for the undersigned to transfer the New Warrant Shares pursuant to Rule 144.  The payments to
which the undersigned shall be entitled pursuant to this Section (g) are referred to herein as “Public Information Failure Payments.”
Public Information Failure Payments shall be paid on the earlier of (i) the last day of the calendar month during which such Public
Information Failure Payments are incurred and (ii) the third (3rd) Business Day after the event or failure giving rise to the Public
Information Failure Payments is cured.  In the event the Company fails to make Public Information Failure Payments in a timely
manner, such Public Information Failure Payments shall bear interest at the rate of 1.5% per month (prorated for partial months) until
paid in full. Nothing herein shall limit the undersigned’s right to pursue actual damages for the Public Information Failure, and the
undersigned shall have the right to pursue all remedies available to it at law or in equity including, without limitation, a decree of
specific performance and/or injunctive relief.

 
(h) Listing of Common Stock. The Company shall apply to list or quote all of the New Warrant Shares on the

Trading Market and promptly secure the listing of all of the New Warrant Shares on such Trading Market.  
 

  (i) Registration Statement.  The Company shall use commercially reasonable efforts to file a registration statement
on Form S-3 (or other appropriate form if the Company is not then S-3 eligible) providing for the resale by the Holders of the New
Warrant Shares issued and issuable upon exercise of the New Warrants as soon as reasonably practicable and shall use good faith
efforts to file within 45 calendar days of this Agreement.  The Company shall use commercially reasonable efforts to cause such
registration to become effective within 90 days following the date hereof and to keep such registration statement effective at all times
until the earlier of (A) the time that no Holder owns any New Warrants or New Warrant Shares issuable upon exercise thereof and
  (B) the time that all of the remaining New Warrants or New Warrant Shares issuable upon exercise thereof are eligible to be sold by
the Holders without compliance with the volume limitations or public information requirements of Rule 144.
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Exhibit 10.4
 
 

SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “Agreement”) is dated as of January 9, 2023, between Ra Medical Systems, Inc., a
Delaware corporation (the “Company”), and each purchaser identified on the signature pages hereto (each, including its successors and assigns,
a “Purchaser” and collectively the “Purchasers”).

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant to Section 4(a)(2) of the Securities Act of
1933, as amended (the “Securities Act”), and Rule 506 promulgated thereunder, the Company desires to issue and sell to each Purchaser, and
each Purchaser, severally and not jointly, desires to purchase from the Company, securities of the Company as more fully described in this
Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this Agreement, and for other good and
valuable consideration the receipt and adequacy of which are hereby acknowledged, the Company and each Purchaser agree as follows:

ARTICLE I.
DEFINITIONS

1.1  Definitions.  In addition to the terms defined elsewhere in this Agreement, for all purposes of this Agreement, (a)
capitalized terms that are not otherwise defined herein have the meanings given to such terms in the Certificate of Designation (as defined
herein), and (b) the following terms have the meanings set forth in this Section 1.1:

“Acquiring Person” shall have the meaning ascribed to such term in Section 4.5.

“Action” shall have the meaning ascribed to such term in Section 3.1(j).

“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or is controlled by or
is under common control with a Person as such terms are used in and construed under Rule 405 under the Securities Act.  

“Board of Directors” means the board of directors of the Company.

“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal holiday in the United
States or any day on which banking institutions in the State of New York are authorized or required by law or other governmental
action to close.

“Certificate of Designation” means the Certificate of Designation to be filed prior to the Closing by the Company with the
Secretary of State of Delaware, defining the rights, preferences and privileges of the Series A Preferred Stock in the form of Exhibit A
attached hereto.

“Class A Units ” means each Class A unit consisting of (a) one (1) Share, (b) one Series F Warrant to purchase one (1)
Warrant Share and (c) one Series G Warrant to purchase one (1) Warrant Share.

 



 
 

“Class A Unit Purchase Price ” equals $[___]1 per each Class A Unit, subject to adjustment for reverse and forward stock
splits, stock dividends, stock combinations and other similar transactions of the Common Stock that occur after the date of this
Agreement.

“Class B Units” means each Class B unit consisting of (a) one (1) share of Preferred Stock, (b) one Series F Warrant to
purchase one (1) Warrant Share and (c) one Series G Warrant to purchase one (1) Warrant Share.

“Class B Unit Purchase Price” equals $[___]2 per each Class B Unit, subject to adjustment for reverse and forward stock
splits, stock dividends, stock combinations and other similar transactions of the Common Stock that occur after the date of this
Agreement.

“Closing” means the closing of the purchase and sale of the Securities pursuant to Section 2.1.

“Closing Date” means the Trading Day on which all of the Transaction Documents have been executed and delivered by
the applicable parties thereto, and all conditions precedent to (i) the Purchasers’ obligations to pay the Subscription Amount and (ii)
the Company’s obligations to deliver the Securities, in each case, have been satisfied or waived, but in no event later than the second
(2nd) Trading Day following the date the Stockholder Approval has been obtained.

“Commission” means the United States Securities and Exchange Commission.

“Common Stock” means the common stock of the Company, par value $0.0001 per share, and any other class of securities
into which such securities may hereafter be reclassified or changed.

“Common Stock Equivalents” means any securities of the Company or the Subsidiaries which would entitle the holder
thereof to acquire at any time Common Stock, including, without limitation, any debt, preferred stock, right, option, warrant or other
instrument that is at any time convertible into or exercisable or exchangeable for, or otherwise entitles the holder thereof to receive,
Common Stock.

“Company Counsel” means Wilson Sonsini Goodrich & Rosati, P.C., with offices located at 12235 El Camino Real, San
Diego, CA 92130.

“Company Product” shall have the meaning ascribed to such term in Section 3.1(jj).

“Conversion Price” shall have the meaning ascribed to such term in the Certificate of Designation.

 
1 Equal to the lower of $3.00 or 10% below the 5-day VWAP prior to obtainment of Stockholder Approval.
2 Equal to the lower of $3.00 or 10% below the 5-day VWAP prior to obtainment of Stockholder Approval.
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“Conversion Shares” means, collectively, the shares of Common Stock issuable upon conversion of the shares of Preferred

Stock in accordance with the terms hereof.

“CP Transaction” means the Company’s acquisition of Catheter Precision, Inc.

“Disclosure Schedules” means the Disclosure Schedules of the Company delivered concurrently herewith.

“Disclosure Time” means, (i) if this Agreement is signed on a day that is not a Trading Day or after 9:00 a.m. (New York
City time) and before midnight (New York City time) on any Trading Day, 9:01 a.m. (New York City time) on the Trading Day
immediately following the date hereof, unless otherwise instructed as to an earlier time by the Placement Agent, and (ii) if this
Agreement is signed between midnight (New York City time) and 9:00 a.m. (New York City time) on any Trading Day, no later than
9:01 a.m. (New York City time) on the date hereof, unless otherwise instructed as to an earlier time by the Placement Agent.

“Effective Date” means the earliest of the date that (a) the initial Registration Statement has been declared effective by the
Commission, (b) all of the Shares, Conversion Shares and Warrant Shares have been sold pursuant to Rule 144 or may be sold
pursuant to Rule 144 without the requirement for the Company to be in compliance with the current public information required
under Rule 144 and without volume or manner-of-sale restrictions, (c) following the one (1) year anniversary of the Closing Date
provided that a holder of Shares, Conversion Shares or Warrant Shares is not an Affiliate of the Company, or (d) all of the Shares,
Conversion Shares, and Warrant Shares may be sold pursuant to an exemption from registration under Section 4(a)(1) of the
Securities Act without volume or manner-of-sale restrictions and Company Counsel has delivered to such holders a standing written
unqualified opinion that resales may then be made by such holders of the Shares, Conversion Shares, and Warrant Shares pursuant to
such exemption which opinion shall be in form and substance reasonably acceptable to such holders.

“Escrow Agent” means Continental Stock Transfer & Trust Company.

“Escrow Agreement” means the escrow agreement entered into prior to the Closing Date, by and among the Company, the
Escrow Agent and the Placement Agent, pursuant to which the Purchasers shall deposit Subscription Amounts with the Escrow Agent
to be applied to the transactions contemplated hereunder.

“Evaluation Date” shall have the meaning ascribed to such term in Section 3.1(s).

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated
thereunder.

 
“Exempt Issuance” means the issuance of (a) shares of Common Stock or options to employees, officers or directors of the

Company pursuant to any stock or option plan duly adopted for such purpose, by a majority of the non-employee members of the
Board of Directors or a majority of the members of a committee of non-employee directors
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established for such purpose for services rendered to the Company, (b) securities upon the exercise or exchange of or conversion of
any Securities issued hereunder and/or other securities exercisable or exchangeable for or convertible into shares of Common Stock
issued and outstanding on the date of this Agreement, provided that such securities have not been amended since the date of this
Agreement to increase the number of such securities or to decrease the exercise price, exchange price or conversion price of such
securities (other than in connection with stock splits or combinations) or to extend the term of such securities, (c) securities issued
pursuant to acquisitions or strategic transactions approved by a majority of the disinterested directors of the Company, provided that,
such securities are issued as “restricted securities” (as defined in Rule 144) and carry no registration rights that require or permit the
filing of any registration statement in connection therewith during the prohibition period in Section 4.11(a) herein, and provided that
any such issuance shall only be to a Person (or to the equityholders of a Person) which is, itself or through its subsidiaries, an
operating company or an owner of an asset in a business synergistic with the business of the Company and shall provide to the
Company additional benefits in addition to the investment of funds, but shall not include a transaction in which the Company is
issuing securities primarily for the purpose of raising capital or to an entity whose primary business is investing in securities, (d)
shares issued pursuant to the CP Transaction or upon the exercise or conversion of securities issued pursuant to the CP Transaction,
and (e) shares issued upon the exercise of any warrants that were (1) repriced pursuant to, or (2) issued in connection with, the
Inducement Offer Letter dated on or about the date hereof (the “Warrant Inducement Offering”).

“FCPA” means the Foreign Corrupt Practices Act of 1977, as amended.

“FDA” shall have the meaning ascribed to such term in Section 3.1(hh).

“FDCA” shall have the meaning ascribed to such term in Section 3.1(hh).

“GAAP” shall have the meaning ascribed to such term in Section 3.1(h).

“Indebtedness” shall have the meaning ascribed to such term in Section 3.1(aa).

“Intellectual Property Rights” shall have the meaning ascribed to such term in Section 3.1(p).

“Legend Removal Date” shall have the meaning ascribed to such term in Section 4.1(c).

“Liens” means a lien, charge, pledge, security interest, encumbrance, right of first refusal, preemptive right or other
restriction.

“Material Adverse Effect” shall have the meaning assigned to such term in Section 3.1(b).

“Material Permits” shall have the meaning ascribed to such term in Section 3.1(n).
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“Mintz” shall mean Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., with offices at One Financial Center, Boston,
MA 02111.

“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture,
limited liability company, joint stock company, government (or an agency or subdivision thereof) or other entity of any kind.

“Placement Agent” means Ladenburg Thalmann & Co. Inc.

“Preferred Stock” means the up to 8,000,000 shares of the Company’s Series A Convertible Preferred Stock underlying
the Class B Units issued hereunder having the rights, preferences and privileges set forth in the Certificate of Designation.

“Proceeding” means an action, claim, suit, investigation or proceeding (including, without limitation, an informal
investigation or partial proceeding, such as a deposition), whether commenced or threatened.

“Public Information Failure” shall have the meaning ascribed to such term in Section 4.2(b).

“Public Information Failure Payments” shall have the meaning ascribed to such term in Section 4.2(b).

“Purchaser Party” shall have the meaning ascribed to such term in Section 4.8.

“Registration Rights Agreement” means the Registration Rights Agreement, dated on or about the date hereof, among the
Company and the Purchasers, in the form of Exhibit B attached hereto.

“Registration Statement” means a registration statement meeting the requirements set forth in the Registration Rights
Agreement and covering the resale by the Purchasers of the Shares and the Warrant Shares.

“Required Approvals” shall have the meaning ascribed to such term in Section 3.1(e).

“Rule 144” means Rule 144 promulgated by the Commission pursuant to the Securities Act, as such Rule may be amended
or interpreted from time to time, or any similar rule or regulation hereafter adopted by the Commission having substantially the same
purpose and effect as such Rule.

“Rule 424” means Rule 424 promulgated by the Commission pursuant to the Securities Act, as such Rule may be amended
or interpreted from time to time, or any similar rule or regulation hereafter adopted by the Commission having substantially the same
purpose and effect as such Rule.

“SEC Reports” shall have the meaning ascribed to such term in Section 3.1(h).
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“Securities” means the Units, the Shares, the Preferred Shares, the Warrants and the Underlying Shares.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.

“Series F Warrants” refer to the Common Stock purchase warrants delivered to the Purchasers at the Closing in
accordance with Section 2.2(a) hereof, which Warrants shall be exercisable immediately and have a term of exercise equal to two (2)
years, in the form of Exhibit C attached hereto.

“Series G Warrants” refer to the Common Stock purchase warrants delivered to the Purchasers at the Closing in
accordance with Section 2.2(a) hereof, which Warrants shall be exercisable immediately and have a term of exercise equal to six (6)
years, in the form of Exhibit D attached hereto.

“Shares” means the shares of Common Stock issued or issuable to each Purchaser pursuant to this Agreement.

“Short Sales” means all “short sales” as defined in Rule 200 of Regulation SHO under the Exchange Act (but shall not be
deemed to include locating and/or borrowing shares of Common Stock). 

“Stated Value” means $[_____] per share of Preferred Stock.

“Stockholder Approval” shall have the meaning ascribed to such term in Section 3.1(e).

“Stockholder Meeting” shall have the meaning ascribed to such term in Section 4.17.

“Stockholder Meeting Deadline” shall have the meaning ascribed to such term in Section 4.17.

“Subscription Amount” means, as to each Purchaser, the aggregate amount to be paid for the Class A Units and/or Class B
Units as specified below such Purchaser’s name on the signature page of this Agreement and next to the heading “Subscription
Amount,” in United States dollars and in immediately available funds.

“Subsidiary” means any subsidiary of the Company as set forth on Schedule 3.1(a), and shall, where applicable, also
include any direct or indirect subsidiary of the Company formed or acquired after the date hereof.

“Trading Day” means a day on which the principal Trading Market is open for trading.

“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for
trading on the date in question: the NYSE
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American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market or the New York  Stock
Exchange (or any successors to any of the foregoing).

“Transaction Documents” means this Agreement, the Registration Rights Agreement, the Certificate of Designation, the
Warrants, all exhibits and schedules thereto and hereto and any other documents or agreements executed in connection with the
transactions contemplated hereunder.

“Transfer Agent” means American Stock Transfer & Trust Company, LLC, the current transfer agent of the Company,
with a mailing address of 6201 15th Avenue, Brooklyn, New York 11219, and a facsimile number of (718) 234-5001, and any
successor transfer agent of the Company.

“Underlying Shares” means, collectively, the Conversion Shares and the Warrant Shares.

“Units” means, collectively, the Class A Units and the Class B Units.

“Variable Rate Transaction” means a transaction in which the Company (i) issues or sells any debt or equity securities that
are convertible into, exchangeable or exercisable for, or include the right to receive additional shares of Common Stock either (A) at a
conversion price, exercise price or exchange rate or other price that is based upon and/or varies with the trading prices of or
quotations for the shares of Common Stock at any time after the initial issuance of such debt or equity securities, or (B) with a
conversion, exercise or exchange price that is subject to being reset at some future date after the initial issuance of such debt or equity
security or upon the occurrence of specified or contingent events directly or indirectly related to the business of the Company or the
market for the Common Stock or (ii) enters into, or effects a transaction under, any agreement, including, but not limited to, an equity
line of credit or an “at-the-market offering”, whereby the Company may issue securities at a future determined price.

“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) if the Common
Stock is then listed or quoted on a Trading Market, the daily volume weighted average price of the Common Stock for such date (or
the nearest preceding date) on the Trading Market on which the Common Stock is then listed or quoted as reported by Bloomberg
L.P. (based on a Trading Day from 9:30 a.m. (New York City time) to 4:02 p.m. (New York City time)), (b)  if OTCQB or OTCQX
is not a Trading Market, the volume weighted average price of the Common Stock for such date (or the nearest preceding date) on
OTCQB or OTCQX as applicable, (c) if the Common Stock is not then listed or quoted for trading on OTCQB or OTCQX and if
prices for the Common Stock are then reported in the “Pink Sheets” published by OTC Markets Group, Inc. (or a similar organization
or agency succeeding to its functions of reporting prices), the most recent bid price per share of the Common Stock so reported, or
(d) in all other cases, the fair market value of a share of Common Stock as determined by an independent appraiser selected in good
faith by the Purchasers of a majority in interest of the Securities then outstanding and reasonably acceptable to the Company, the fees
and expenses of which shall be paid by the Company.
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“Warrants” means, collectively, the Series F Warrants and the Series G Warrants.

“Warrant Shares” means the shares of Common Stock issuable upon exercise of the Warrants.

ARTICLE II.
PURCHASE AND SALE

2.1 Closing.  On the Closing Date, upon the terms and subject to the conditions set forth herein, substantially concurrent with
the execution and delivery of this Agreement by the parties hereto, the Company agrees to sell, and the Purchasers, severally and not jointly,
agree to purchase, up to an aggregate of $[________] of Class A Units or Class B Units, as applicable, as determined pursuant to Section
2.2(a); provided, however, that, to the extent a Purchaser determines that such Purchaser (together with such Purchaser’s Affiliates, and any
Person acting as a group together with such purchaser or any of such Holder’s Affiliates) would beneficially own in excess of the Beneficial
Ownership Limitation, or as such Purchaser may otherwise choose, in lieu of purchasing Class A Units such Purchaser may elect to purchase
Class B Units at the Class B Unit Purchase Price in lieu of Class A Units.  The “ Beneficial Ownership Limitation” shall be 4.99% (or, at the
election of the Purchaser, 9.99%) of the number of shares of the Common Stock outstanding immediately after giving effect to the issuance of
the Securities on the Closing Date.  Unless otherwise directed by the Placement Agent, each Purchaser shall deliver, via wire transfer,
immediately available funds equal to its Subscription Amount to the Escrow Agent pursuant to the Escrow Agreement , and the Company shall
deliver to each Purchaser its respective Shares or shares of Preferred Stock (as applicable to such Purchaser) and Warrants, as determined
pursuant to Section 2.2(a), and the Company and each Purchaser shall deliver the other items set forth in Section 2.2 deliverable at the
Closing.  Upon satisfaction of the covenants and conditions set forth in Sections 2.2 and 2.3, the Closing shall occur at such location as the
parties shall mutually agree.

2.2 Deliveries.

(a) O n or prior to the Closing Date, the Company shall deliver or cause to be delivered to each Purchaser the
following:

(i) this Agreement duly executed by the Company;

(ii) a legal opinion of Company Counsel, in form and substance reasonably acceptable to the Purchaser;

(iii) the Company shall have provided each Purchaser with the Company’s wire instructions, on
Company letterhead and executed by the Chief Executive Officer or Chief Financial Officer;

(iv) a copy of the irrevocable instructions to the Transfer Agent instructing the Transfer Agent to deliver,
on an expedited basis via The Depositary Trust Company Deposit or Withdrawal at Custodian system (“DWAC”), and a
certificate evidencing a number of Shares (rounded down to the nearest whole share) equal to such Purchaser’s
Subscription Amount for the
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purchase of Class A Units divided by the Class A Unit Purchase Price, registered in the name of such Purchaser;

(v) for each Purchaser of Class B Units, a certificate evidencing a number of shares of Preferred Stock
(rounded down to the nearest whole share) equal to such Purchaser’s Subscription Amount divided by the Stated Value,
registered in the name of such Purchaser, which certificates may be delivered to each Purchaser within three (3) Business
Day of the Closing, and evidence of the filing and acceptance of the Certificate of Designation from the Secretary of State
of Delaware;

(vi) a Series F Warrant registered in the name of each such Purchaser to purchase up to a number of
shares of Common Stock (rounded down to the nearest whole share) equal to the number of Shares and the Conversion
Shares underlying the Preferred Stock initially issuable on the Closing Date, if any, purchased by such Purchaser with an
exercise price equal to $4.00, subject to adjustment therein;

(vii) a Series G Warrant registered in the name of each such Purchaser to purchase up to a number of
shares of Common Stock (rounded down to the nearest whole share) equal to the number of Shares and the Conversion
Shares underlying the Preferred Stock initially issuable on the Closing Date, if any, purchased by such Purchaser with an
exercise price equal to $4.00, subject to adjustment therein; and

(viii) the Registration Rights Agreement duly executed by the Company.

(b) On or prior to the Closing Date, each Purchaser shall deliver or cause to be delivered to the Company or the
Escrow Agent, as applicable, the following:

(i) this Agreement duly executed by such Purchaser;

(ii) to the Escrow Agent, such Purchaser’s Subscription Amount by wire transfer to the account
specified in writing by the Company; and

(iii) the Registration Rights Agreement duly executed by such Purchaser.

2.3 Closing Conditions.

(a) The obligations of the Company hereunder in connection with the Closing are subject to the following
conditions being met:

(i) the Company shall have obtained Stockholder Approval;

(ii) the accuracy in all material respects (or, to the extent representations or warranties are qualified by
materiality or Material Adverse Effect, in all respects) on the Closing Date of the representations and warranties
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of the Purchasers contained herein (unless as of a specific date therein in which case they shall be accurate as of such date);

(iii) all obligations, covenants and agreements of each Purchaser required to be performed at or prior to
the Closing Date shall have been performed; and

(iv) the delivery by each Purchaser of the items set forth in Section 2.2(b) of this Agreement.

(b) The respective obligations of the Purchasers hereunder in connection with the Closing are subject to the
following conditions being met:

(i) the accuracy in all material respects (or, to the extent representations or warranties are qualified by
materiality or Material Adverse Effect, in all respects) when made and on the Closing Date of the representations and
warranties of the Company contained herein (unless as of a specific date therein in which case they shall be accurate as of
such date);

(ii) all obligations, covenants and agreements of the Company required to be performed at or prior to the
Closing Date shall have been performed;

(iii) the delivery by the Company of the items set forth in Section 2.2(a) of this Agreement;

(iv) there shall have been no Material Adverse Effect with respect to the Company since the date hereof;
and

(v) from the date hereof to the Closing Date, trading in the Common Stock shall not have been
suspended by the Commission or the Company’s principal Trading Market, and, at any time prior to the Closing Date,
trading in securities generally as reported by Bloomberg L.P. shall not have been suspended or limited, or minimum prices
shall not have been established on securities whose trades are reported by such service, or on any Trading Market, nor shall
a banking moratorium have been declared either by the United States or New York State authorities nor shall there have
occurred any material outbreak or escalation of hostilities or other national or international calamity of such magnitude in
its effect on, or any material adverse change in, any financial market which, in each case, in the reasonable judgment of
such Purchaser, makes it impracticable or inadvisable to purchase the Securities at the Closing.

ARTICLE III.
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of the Company.  Except as set forth in the SEC Reports or in the Disclosure Schedules,
which Disclosure Schedules shall be deemed a part hereof and shall qualify any representation or otherwise made herein to the extent of the
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disclosure contained in the corresponding section of the Disclosure Schedules, the Company hereby makes the following representations and
warranties to each Purchaser:

(a) Subsidiaries.  All of the direct and indirect subsidiaries of the Company are set forth on Schedule 3.1(a).  The
Company owns, directly or indirectly, all of the capital stock or other equity interests of each Subsidiary free and clear of any Liens,
and all of the issued and outstanding shares of capital stock of each Subsidiary are validly issued and are fully paid, non-assessable
and free of preemptive and similar rights to subscribe for or purchase securities.  If the Company has no subsidiaries, all other
references to the Subsidiaries or any of them in the Transaction Documents shall be disregarded.

(b) Organization and Qualification.  The Company and each of the Subsidiaries is an entity duly incorporated or
otherwise organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation or organization, with
the requisite power and authority to own and use its properties and assets and to carry on its business as currently conducted.  Neither
the Company nor any Subsidiary is in violation nor default of any of the provisions of its respective certificate or articles of
incorporation, bylaws or other organizational or charter documents.  Each of the Company and the Subsidiaries is duly qualified to
conduct business and is in good standing as a foreign corporation or other entity in each jurisdiction in which the nature of the
business conducted or property owned by it makes such qualification necessary, except where the failure to be so qualified or in good
standing, as the case may be, could not have or reasonably be expected to result in: (i) a material adverse effect on the legality,
validity or enforceability of any Transaction Document, (ii) a material adverse effect on the results of operations, assets, business,
prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken as a whole, or (iii) a material adverse effect
on the Company’s ability to perform in any material respect on a timely basis its obligations under any Transaction Document (any of
(i), (ii) or (iii), a “Material Adverse Effect”) and no Proceeding has been instituted in any such jurisdiction revoking, limiting or
curtailing or seeking to revoke, limit or curtail such power and authority or qualification.

(c) Authorization; Enforcement.  The Company has the requisite corporate power and authority to enter into and to
consummate the transactions contemplated by this Agreement and each of the other Transaction Documents and otherwise to carry
out its obligations hereunder and thereunder.  The execution and delivery of this Agreement and each of the other Transaction
Documents by the Company and the consummation by it of the transactions contemplated hereby and thereby have been duly
authorized by all necessary action on the part of the Company and no further action is required by the Company, the Board of
Directors or the Company’s stockholders in connection herewith or therewith other than in connection with the Required Approvals
or the Stockholder Approval.  This Agreement and each other Transaction Document to which it is a party has been (or upon delivery
will have been) duly executed by the Company and, when delivered in accordance with the terms hereof and thereof, will constitute
the valid and binding obligation of the Company enforceable against the Company in accordance with its terms, except (i) as limited
by general equitable principles and applicable bankruptcy,
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insolvency, reorganization, moratorium and other laws of general application affecting enforcement of creditors’ rights generally, (ii)
as limited by laws relating to the availability of specific performance, injunctive relief or other equitable remedies and (iii) insofar as
indemnification and contribution provisions may be limited by applicable law.

(d) No Conflicts.  The execution, delivery and performance by the Company of this Agreement and the other
Transaction Documents to which it is a party, the issuance and sale of the Securities and the consummation by it of the transactions
contemplated hereby and thereby do not and will not (i) conflict with or violate any provision of the Company’s or any Subsidiary’s
certificate or articles of incorporation, bylaws or other organizational or charter documents, or (ii) conflict with, or constitute a default
(or an event that with notice or lapse of time or both would become a default) under, result in the creation of any Lien upon any of the
properties or assets of the Company or any Subsidiary, or give to others any rights of termination, amendment, anti-dilution or similar
adjustments, acceleration or cancellation (with or without notice, lapse of time or both) of, any agreement, credit facility, debt or other
instrument (evidencing a Company or Subsidiary debt or otherwise) or other understanding to which the Company or any Subsidiary
is a party or by which any property or asset of the Company or any Subsidiary is bound or affected, or (iii) subject to the Required
Approvals and the Stockholder Approval, conflict with or result in a violation of any law, rule, regulation, order, judgment,
injunction, decree or other restriction of any court or governmental authority to which the Company or a Subsidiary is subject
(including federal and state securities laws and regulations), or by which any property or asset of the Company or a Subsidiary is
bound or affected; except in the case of each of clauses (ii) and (iii), such as could not have or reasonably be expected to result in a
Material Adverse Effect.

(e) Filings, Consents and Approvals.  The Company is not required to obtain any consent, waiver, authorization or
order of, give any notice to, or make any filing or registration with, any court or other federal, state, local or other governmental
authority or other Person in connection with the execution, delivery and performance by the Company of the Transaction Documents,
other than: (i) the filings required pursuant to Section 4.4 of this Agreement, (ii) the filing with the Commission pursuant to the
Registration Rights  Agreement, (iii) the notice and/or application(s) to each applicable Trading Market for the issuance and sale of
the Securities and the listing of the Shares and the Underlying Shares for trading thereon in the time and manner required thereby,
(iv) the filing of Form D with the Commission and such filings as are required to be made under applicable state securities laws
(collectively, the “Required Approvals”); or (v) the approval of the Company’s stockholders to the extent required pursuant to
Section 713 of the NYSE American Listed Company Guide (the “Stockholder Approval”).

(f) Issuance of the Securities.  The Securities are duly authorized and, when issued and paid for in accordance with
the applicable Transaction Documents, will be duly and validly issued, fully paid and nonassessable, free and clear of all Liens
imposed by the Company other than restrictions on transfer provided for in the Transaction Documents.  The Underlying Shares,
when issued in accordance with the terms of the Transaction Documents, will be validly issued, fully paid and nonassessable, free
and clear of all Liens imposed by the Company other than restrictions on transfer provided for
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in the Transaction Documents.  The Company has reserved from its duly authorized capital stock the maximum number of shares of
Common Stock issuable pursuant to this Agreement, the Certificate of Designation, and the Warrants.

(g) Capitalization.  The capitalization of the Company as of the date hereof (without taking into account the
issuance of securities pursuant to the CP Transaction or the Warrant Inducement Offering) is as set forth on Schedule 3.1(g), which
Schedule 3.1(g) shall also include the number of shares of Common Stock owned beneficially, and of record, by Affiliates of the
Company as of the date hereof.  The Company has not issued any capital stock since its most recently filed periodic report under the
Exchange Act, other than pursuant to the exercise of employee stock options under the Company’s stock option plans, the issuance of
shares of Common Stock to employees pursuant to the Company’s employee stock purchase plans and pursuant to the conversion
and/or exercise of Common Stock Equivalents outstanding as of the date of the most recently filed periodic report under the Exchange
Act, or pursuant to the CP Transaction or the Warrant Inducement Offering.  No Person has any right of first refusal, preemptive
right, right of participation, or any similar right to participate in the transactions contemplated by the Transaction Documents.  Except
as a result of the purchase and sale of the Securities, or pursuant to the CP Transaction or the Warrant Inducement Offering, there are
no outstanding options, warrants, scrip rights to subscribe to, calls or commitments of any character whatsoever relating to, or
securities, rights or obligations convertible into or exercisable or exchangeable for, or giving any Person any right to subscribe for or
acquire, any shares of Common Stock or the capital stock of any Subsidiary, or contracts, commitments, understandings or
arrangements by which the Company or any Subsidiary is or may become bound to issue additional shares of Common Stock or
Common Stock Equivalents or capital stock of any Subsidiary.  The issuance and sale of the Securities will not obligate the Company
or any Subsidiary to issue shares of Common Stock or other securities to any Person (other than the Purchasers). There are no
outstanding securities or instruments of the Company or any Subsidiary with any provision that adjusts the exercise, conversion,
exchange or reset price of such security or instrument upon an issuance of securities by the Company or any Subsidiary.  There are no
outstanding securities or instruments of the Company or any Subsidiary that contain any redemption or similar provisions, and there
are no contracts, commitments, understandings or arrangements by which the Company or any Subsidiary is or may become bound to
redeem a security of the Company or such Subsidiary. The Company does not have any stock appreciation rights or “phantom stock”
plans or agreements or any similar plan or agreement. All of the outstanding shares of capital stock of the Company are duly
authorized, validly issued, fully paid and nonassessable, have been issued in compliance with all federal and state securities laws, and
none of such outstanding shares was issued in violation of any preemptive rights or similar rights to subscribe for or purchase
securities.  Except for the Stockholder Approval, no further approval or authorization of any stockholder, the Board of Directors or
others is required for the issuance and sale of the Securities.  Except as disclosed in the SEC Reports or pursuant to the CP
Transaction and the Warrant Inducement Offering, there are no stockholders agreements, voting agreements or other similar
agreements with respect to the Company’s capital stock to which the Company is a party or, to the knowledge of the Company,
between or among any of the Company’s stockholders.
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(h) SEC Reports; Financial Statements.  The Company has filed all reports, schedules, forms, statements and other
documents required to be filed by the Company under the Securities Act and the Exchange Act, including pursuant to Section 13(a) or
15(d) thereof, for the two (2) years preceding the date hereof (or such shorter period as the Company was required by law or
regulation to file such material) (the foregoing materials, including the exhibits thereto and documents incorporated by reference
therein being collectively referred to herein as the “SEC Reports”) on a timely basis or has received a valid extension of such time of
filing and has filed any such SEC Reports prior to the expiration of any such extension.  As of their respective dates, the SEC Reports
complied in all material respects with the requirements of the Securities Act and the Exchange Act, as applicable, and none of the
SEC Reports, when filed, contained any untrue statement of a material fact or omitted to state a material fact required to be stated
therein or necessary in order to make the statements therein, in the light of the circumstances under which they were made, not
misleading. The Company has never been an issuer subject to Rule 144(i) under the Securities Act. The financial statements of the
Company included in the SEC Reports comply in all material respects with applicable accounting requirements and the rules and
regulations of the Commission with respect thereto as in effect at the time of filing.  Such financial statements have been prepared in
accordance with United States generally accepted accounting principles applied on a consistent basis during the periods involved
(“GAAP”), except as may be otherwise specified in such financial statements or the notes thereto and except that unaudited financial
statements may not contain all footnotes required by GAAP, and fairly present in all material respects the financial position of th e
Company and its consolidated Subsidiaries as of and for the dates thereof and the results of operations and cash flows for the periods
then ended, subject, in the case of unaudited statements, to normal, immaterial, year-end audit adjustments.

(i) Material Changes; Undisclosed Events, Liabilities or Developments.  Since the date of the latest audited
financial statements included within the SEC Reports, (i) there has been no event, occurrence or development that has had or that
could reasonably be expected to result in a Material Adverse Effect, (ii) the Company has not incurred any liabilities (contingent or
otherwise) other than (A) trade payables and accrued expenses incurred in the ordinary course of business consistent with past
practice and (B) liabilities not required to be reflected in the Company’s financial statements pursuant to GAAP or disclosed in filings
made with the Commission, (iii) the Company has not altered its method of accounting, (iv) the Company has not declared or made
any dividend or distribution of cash or other property to its stockholders or purchased, redeemed or made any agreements to purchase
or redeem any shares of its capital stock and (v) the Company has not issued any equity securities to any officer, director or Affiliate,
except pursuant to existing Company stock option plans or the CP Transaction.  The Company does not have pending before the
Commission any request for confidential treatment of information.  Except for the issuance of the Securities contemplated by this
Agreement, no event, liability, fact, circumstance, occurrence or development has occurred or exists or is reasonably expected to
occur or exist with respect to the Company or its Subsidiaries or their respective businesses, prospects, properties, operations, assets
or financial condition that would be required to be disclosed by the Company under applicable securities laws at the time this
representation is made or deemed made that has
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not been publicly disclosed at least one (1) Trading Day prior to the date that this representation is made.

(j) Litigation.  There is no action, suit, inquiry, notice of violation, proceeding or investigation pending or, to the
knowledge of the Company, threatened against or affecting the Company, any Subsidiary or any of their respective properties before
or by any court, arbitrator, governmental or administrative agency or regulatory authority (federal, state, county, local or foreign)
(collectively, an “Action”) which (i) adversely affects or challenges the legality, validity or enforceability of any of the Transaction
Documents or the Securities or (ii) could, if there were an unfavorable decision, have or reasonably be expected to result in a Material
Adverse Effect.  Except as disclosed in the SEC Reports, neither the Company nor any Subsidiary, nor any director or officer thereof,
is or has been the subject of any Action involving a claim of violation of or liability under federal or state securities laws or a claim of
breach of fiduciary duty.  Except as disclosed in the SEC Reports, there has not been, and to the knowledge of the Company, there is
not pending or contemplated, any investigation by the Commission involving the Company or any current or former director or
officer of the Company.  The Commission has not issued any stop order or other order suspending the effectiveness of any
registration statement filed by the Company or any Subsidiary under the Exchange Act or the Securities Act.  

(k) Labor Relations.  No labor dispute exists or, to the knowledge of the Company, is imminent with respect to any
of the employees of the Company, which could reasonably be expected to result in a Material Adverse Effect.  None of the
Company’s or its Subsidiaries’ employees is a member of a union that relates to such employee’s relationship with the Company or
such Subsidiary, and neither the Company nor any of its Subsidiaries is a party to a collective bargaining agreement, and the
Company and its Subsidiaries believe that their relationships with their employees are good.  To the knowledge of the Company, no
executive officer of the Company or any Subsidiary, is, or is now expected to be, in violation of any material term of any employment
contract, confidentiality, disclosure or proprietary information agreement or non-competition agreement, or any other contract or
agreement or any restrictive covenant in favor of any third party, and the continued employment of each such executive officer does
not subject the Company or any of its Subsidiaries to any liability with respect to any of the foregoing matters.  The Company and its
Subsidiaries are in compliance with all U.S. federal, state, local and foreign laws and regulations relating to employment and
employment practices, terms and conditions of employment and wages and hours, except where the failure to be in compliance could
not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.

(l) Compliance.  Neither the Company nor any Subsidiary: (i) is in default under or in violation of (and no event has
occurred that has not been waived that, with notice or lapse of time or both, would result in a default by the Company or any
Subsidiary under), nor has the Company or any Subsidiary received notice of a claim that it is in default under or that it is in violation
of, any indenture, loan or credit agreement or any other agreement or instrument to which it is a party or by which it or any of its
properties is bound (whether or not such default or violation has been waived), (ii) is in
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violation of any judgment, decree or order of any court, arbitrator or other governmental authority or (iii) is or has been in violation of
any statute, rule, ordinance or regulation of any governmental authority, including without limitation all foreign, federal, state and
local laws relating to taxes, environmental protection, occupational health and safety, product quality and safety and employment and
labor matters, except in each case as could not have or reasonably be expected to result in a Material Adverse Effect.

(m) Environmental Laws. The Company and its Subsidiaries (i) are in compliance with all federal, state,
local and foreign laws relating to pollution or protection of human health or the environment (including ambient air, surface water,
groundwater, land surface or subsurface strata), including laws relating to emissions, discharges, releases or threatened releases of
chemicals, pollutants, contaminants, or toxic or hazardous substances or wastes (collectively, “Hazardous Materials”) into the
environment, or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling
of Hazardous Materials, as well as all authorizations, codes, decrees, demands, or demand letters, injunctions, judgments, licenses,
notices or notice letters, orders, permits, plans or regulations, issued, entered, promulgated or approved thereunder (“Environmental
Laws”); (ii) have received all permits licenses or other approvals required of them under applicable Environmental Laws to conduct
their respective businesses; and (iii) are in compliance with all terms and conditions of any such permit, license or approval where in
each clause (i), (ii) and (iii), the failure to so comply could be reasonably expected to have, individually or in the aggregate, a
Material Adverse Effect.

(n) Regulatory Permits.  The Company and the Subsidiaries possess all certificates, authorizations and permits
issued by the appropriate federal, state, local or foreign regulatory authorities necessary to conduct their respective businesses as
described in the SEC Reports, except where the failure to possess such permits could not reasonably be expected to result in a
Material Adverse Effect (“Material Permits”), and neither the Company nor any Subsidiary has received any notice of proceedings
relating to the revocation or modification of any Material Permit.

(o) Title to Assets .  The Company and the Subsidiaries have good and marketable title in fee simple to all real
property owned by them and good and marketable title in all personal property owned by them that is material to the business of the
Company and the Subsidiaries, in each case free and clear of all Liens, except for (i) Liens as do not materially affect the value of
such property and do not materially interfere with the use made and proposed to be made of such property by the Company and the
Subsidiaries and (ii) Liens for the payment of federal, state or other taxes, for which appropriate reserves have been made therefor in
accordance with GAAP and, the payment of which is neither delinquent nor subject to penalties.  Any real property and facilities held
under lease by the Company and the Subsidiaries are held by them under valid, subsisting and enforceable leases with which the
Company and the Subsidiaries are in compliance.

(p) Intellectual Property.  The Company and the Subsidiaries have, or have rights to use, all patents, patent
applications, trademarks, trademark applications, service
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marks, trade names, trade secrets, inventions, copyrights, licenses and other intellectual property rights and similar rights necessary or
required for use in connection with their respective businesses as described in the SEC Reports and which the failure to so have could
have a Material Adverse Effect (collectively, the “Intellectual Property Rights”) .  None of, and neither the Company nor any
Subsidiary has received a notice (written or otherwise) that any of, the Intellectual Property Rights has expired, terminated or been
abandoned, or is expected to expire or terminate or be abandoned, within two (2) years from the date of this Agreement.  Neither the
Company nor any Subsidiary has received, since the date of the latest audited financial statements included within the SEC Reports, a
written notice of a claim or otherwise has any knowledge that the Intellectual Property Rights violate or infringe upon the rights of
any Person, except as could not have or reasonably be expected to not have a Material Adverse Effect.  To the knowledge of the
Company, all such Intellectual Property Rights are enforceable and there is no existing infringement by another Person of any of the
Intellectual Property Rights.  The Company and its Subsidiaries have taken reasonable security measures to protect the secrecy,
confidentiality and value of all of their intellectual properties, except where failure to do so could not, individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect.

(q) Insurance.  The Company and the Subsidiaries are insured by insurers of recognized financial responsibility
against such losses and risks and in such amounts as are prudent and customary in the businesses in which the Company and the
Subsidiaries are engaged, including, but not limited to, directors and officers insurance coverage at least equal to the aggregate
Subscription Amount.  Neither the Company nor any Subsidiary has any reason to believe that it will not be able to renew its existing
insurance coverage as and when such coverage expires or to obtain similar coverage from similar insurers as may be necessary to
continue its business without a significant increase in cost.

(r) Transactions With Affiliates and Employees .  None of the officers or directors of the Company or any
Subsidiary and, to the knowledge of the Company, none of the employees of the Company or any Subsidiary is presently a party to
any transaction with the Company or any Subsidiary (other than for services as employees, officers and directors), including any
contract, agreement or other arrangement providing for the furnishing of services to or by, providing for rental of real or personal
property to or from, providing for the borrowing of money from or lending of money to or otherwise requiring payments to or from
any officer, director or such employee or, to the knowledge of the Company, any entity in which any officer, director, or any such
employee has a substantial interest or is an officer, director, trustee, stockholder, member or partner, in each case in excess of
$120,000 other than for (i) payment of salary or consulting fees for services rendered, (ii) reimbursement for expenses incurred on
behalf of the Company, (iii) other employee benefits, including stock option agreements under any stock option plan of the Company,
and (iv) the transactions contemplated by the CP Transaction.

(s) Sarbanes-Oxley; Internal Accounting Controls .  The Company and the Subsidiaries are in compliance with any
and all applicable requirements of the Sarbanes-
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Oxley Act of 2002 that are effective as of the date hereof, and any and all applicable rules and regulations promulgated by the
Commission thereunder that are effective as of the date hereof and as of the Closing Date.  The Company and the Subsidiaries
maintain a system of internal accounting controls sufficient to provide reasonable assurance that: (i) transactions are executed in
accordance with management’s general or specific authorizations, (ii) transactions are recorded as necessary to permit preparation of
financial statements in conformity with GAAP and to maintain asset accountability, (iii) access to assets is permitted only in
accordance with management’s general or specific authorization, and (iv) the recorded accountability for assets is compared with the
existing assets at reasonable intervals and appropriate action is taken with respect to any differences. The Company and the
Subsidiaries have established disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) for the
Company and the Subsidiaries and designed such disclosure controls and procedures to ensure that information required to be
disclosed by the Company in the reports it files or submits under the Exchange Act is recorded, processed, summarized and reported,
within the time periods specified in the Commission’s rules and forms.  The Company’s certifying officers have evaluated the
effectiveness of the disclosure controls and procedures of the Company and the Subsidiaries as of the end of the period covered by
the most recently filed periodic report under the Exchange Act (such date, the “Evaluation Date”).  The Company presented in its
most recently filed periodic report under the Exchange Act the conclusions of the certifying officers about the effectiveness of the
disclosure controls and procedures based on their evaluations as of the Evaluation Date.  Since the Evaluation Date, there have been
no changes in the internal control over financial reporting (as such term is defined in the Exchange Act) of the Company and its
Subsidiaries that have materially affected, or is reasonably likely to materially affect, the internal control over financial reporting of
the Company and its Subsidiaries.

(t) Certain Fees.  Other than fees owed to the Placement Agent, no brokerage or finder’s fees or commissions are or
will be payable by the Company or any Subsidiary to any broker, financial advisor or consultant, finder, placement agent, investment
banker, bank or other Person with respect to the transactions contemplated by the Transaction Documents.  To the Company’s
knowledge, the Purchasers shall have no obligation with respect to any fees or with respect to any claims made by or on behalf of
other Persons for fees of a type contemplated in this Section that may be due in connection with the transactions contemplated by the
Transaction Documents.

(u) Investment Company. The Company is not, and immediately after receipt of payment for the Securities will not
be, required to register as an “investment company,” as defined in the Investment Company Act of 1940, as amended.

(v) Private Placement. Assuming the accuracy of the Purchasers’ representations and warranties set forth in Section
3.2, no registration under the Securities Act is required for the offer and sale of the Securities by the Company to the Purchasers as
contemplated hereby. Subject to receipt of the Stockholder Approval, the issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Trading Market.
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(w) Registration Rights.  Other than each of the Purchasers, or pursuant to the CP Transactions or the Warrant
Inducement Offering, and except as disclosed in the SEC Reports, no Person has any right to cause the Company or any Subsidiary to
effect the registration under the Securities Act of any securities of the Company or any Subsidiary, except where such rights have
been satisfied or validly waived.

(x) Listing and Maintenance Requirements.  The Common Stock is registered pursuant to Section 12(b) or 12(g) of
the Exchange Act, and the Company has taken no action designed to, or which to its knowledge is likely to have the effect of,
terminating the registration of the Common Stock under the Exchange Act nor has the Company received any notification that the
Commission is contemplating terminating such registration.  The Company has not, in the twelve (12) months preceding the date
hereof, received notice from any Trading Market on which the Common Stock is or has been listed or quoted to the effect that the
Company is not in compliance with the listing or maintenance requirements of such Trading Market. The Company is, and has no
reason to believe that it will not in the foreseeable future continue to be, in compliance with all such listing and maintenance
requirements, except as contemplated pursuant the NYSE American Listed Company’s Guide in connection with the CP Transaction
(including the requirement to meet the standards for initial listing under the NYSE American pursuant to Section 341 of the NYSE
American Listed Company’s Guide as a result of the CP Transaction being treated as a “Reverse Merger” (as defined therein). The
Common Stock is currently eligible for electronic transfer through the Depository Trust Company or another established clearing
corporation and the Company is current in payment of the fees to the Depository Trust Company (or such other established clearing
corporation) in connection with such electronic transfer.

(y) Application of Takeover Protections.  Except as contemplated by the CP Transaction, the Company and the
Board of Directors have taken all necessary action, if any, in order to render inapplicable any control share acquisition, business
combination, poison pill (including any distribution under a rights agreement) or other similar anti‑takeover provision under the
Company’s certificate of incorporation (or similar charter documents) or the laws of its state of incorporation that is or could become
applicable to the Purchasers as a result of the Purchasers and the Company fulfilling their obligations or exercising their rights under
the Transaction Documents, including without limitation as a result of the Company’s issuance of the Securities and the Purchasers’
ownership of the Securities.

(z) Disclosure.  Except with respect to the material terms and conditions of the transactions contemplated by the
Transaction Documents, the Company confirms that neither it nor any other Person acting on its behalf has provided any of the
Purchasers or their agents or counsel with any information that it believes constitutes or might constitute material, non-public
information.  The Company understands and confirms that the Purchasers will rely on the foregoing representation in effecting
transactions in securities of the Company.  All of the disclosure furnished by or on behalf of the Company to the Purchasers regarding
the Company and its Subsidiaries, their respective businesses and the transactions contemplated hereby, including the Disclosure
Schedules to this Agreement, is true and correct and does not contain any untrue statement of a
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material fact or omit to state any material fact necessary in order to make the statements made therein, in the light of the
circumstances under which they were made, not misleading. The press releases disseminated by the Company and the SEC Filings
made during the twelve months preceding the date of this Agreement taken as a whole do not contain any untrue statement of a
material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in the
light of the circumstances under which they were made and when made, not misleading.  The Company acknowledges and agrees
that no Purchaser makes or has made any representations or warranties with respect to the transactions contemplated hereby other
than those specifically set forth in Section 3.2 hereof.

  (aa) No Integrated Offering. Assuming the accuracy of the Purchasers’ representations and warranties set forth in
Section 3.2, neither the Company, nor any of its Affiliates, nor any Person acting on its or their behalf has, directly or indirectly, made
any offers or sales of any security or solicited any offers to buy any security, under circumstances that would cause this offering of
the Securities to be integrated with prior offerings by the Company for purposes of (i) the Securities Act which would require the
registration of any such securities under the Securities Act, or (ii) any applicable shareholder approval provisions of any Trading
Market on which any of the securities of the Company are listed or designated.

 (bb) Solvency.  Based on the consolidated financial condition of the Company as of the Closing Date, after giving
effect to the receipt by the Company of the proceeds from the sale of the Securities hereunder, (i) the fair saleable value of the
Company’s assets exceeds the amount that will be required to be paid on or in respect of the Company’s existing debts and other
liabilities (including known contingent liabilities) as they mature, (ii) the Company’s assets do not constitute unreasonably small
capital to carry on its business as now conducted and as proposed to be conducted including its capital needs taking into account the
particular capital requirements of the business conducted by the Company, consolidated and projected capital requirements and
capital availability thereof, and (iii) the current cash flow of the Company, together with the proceeds the Company would receive,
were it to liquidate all of its assets, after taking into account all anticipated uses of the cash, would be sufficient to pay all amounts on
or in respect of its liabilities when such amounts are required to be paid.  The Company does not intend to incur debts beyond its
ability to pay such debts as they mature (taking into account the timing and amounts of cash to be payable on or in respect of its
debt).  The Company has no knowledge of any facts or circumstances which lead it to believe that it will file for reorganization or
liquidation under the bankruptcy or reorganization laws of any jurisdiction within one year from the Closing Date.  Schedule 3.1(bb)
sets forth as of the date hereof all outstanding secured and unsecured Indebtedness of the Company or any Subsidiary, or for which
the Company or any Subsidiary has commitments.  For the purposes of this Agreement, “Indebtedness” means (x) any liabilities for
borrowed money or amounts owed in excess of $50,000 (other than trade accounts payable incurred in the ordinary course of
business), (y) all guaranties, endorsements and other contingent obligations in respect of indebtedness of others, whether or not the
same are or should be reflected in the Company’s consolidated balance sheet (or the notes thereto), except guaranties by endorsement
of negotiable instruments
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for deposit or collection or similar transactions in the ordinary course of business; and (z ) the present value of any lease payments in
excess of $50,000 due under leases required to be capitalized in accordance with GAAP.  Neither the Company nor any Subsidiary is
in default with respect to any Indebtedness.

(cc) Tax Status.  Except for matters that would not, individually or in the aggregate, have or reasonably be expected
to result in a Material Adverse Effect, the Company and its Subsidiaries each (i) has made or filed all United States federal, state and
local income and all foreign income and franchise tax returns, reports and declarations required by any jurisdiction to which it is
subject, (ii) has paid all taxes and other governmental assessments and charges that are material in amount, shown or determined to be
due on such returns, reports and declarations and (iii) has set aside on its books provision reasonably adequate for the payment of all
material taxes for periods subsequent to the periods to which such returns, reports or declarations apply.  There are no unpaid taxes in
any material amount claimed to be due by the taxing authority of any jurisdiction, and the officers of the Company or of any
Subsidiary know of no basis for any such claim.

(dd) Foreign Corrupt Practices.  Neither the Company nor any Subsidiary, nor to the knowledge of the Company or
any Subsidiary, any agent or other person acting on behalf of the Company or any Subsidiary, has (i) directly or indirectly, used any
funds for unlawful contributions, gifts, entertainment or other unlawful expenses related to foreign or domestic political activity, (ii)
made any unlawful payment to foreign or domestic government officials or employees or to any foreign or domestic political parties
or campaigns from corporate funds, (iii) failed to disclose fully any contribution made by the Company or any Subsidiary (or made by
any person acting on its behalf of which the Company is aware) which is in violation of law, or (iv) violated in any material respect
any provision of FCPA.

(ee) Accountants.  The Company’s accounting firm is set forth on Schedule 3.1(ee) of the Disclosure
Schedules.  To the knowledge and belief of the Company, such accounting firm (i) is a registered public accounting firm as required
by the Exchange Act and (ii) shall express its opinion with respect to the financial statements to be included in the Company’s Annual
Report for the fiscal year ending December 31, 2022.

(ff) No General Solicitation.  Neither the Company nor any Person acting on behalf of the Company has offered or
sold any of the Securities by any form of general solicitation or general advertising. The Company has offered the Securities for sale
only to the Purchasers and certain other “accredited investors” within the meaning of Rule 501 under the Securities Act.

(gg)  Acknowledgment Regarding Purchasers’ Purchase of Securities.  The Company acknowledges and agrees that
each of the Purchasers is acting solely in the capacity of an arm’s-length purchaser with respect to the Transaction Documents and the
transactions contemplated thereby.  The Company further acknowledges that no Purchaser is acting as a financial advisor or fiduciary
of the Company (or in any similar capacity) with respect to the Transaction Documents and the transactions contemplated
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thereby and any advice given by any Purchaser or any of their respective representatives or agents in connection with the Transaction
Documents and the transactions contemplated thereby is merely incidental to the Purchasers’ purchase of the Securities.  The
Company further represents to each Purchaser that the Company’s decision to enter into this Agreement and the other Transaction
Documents has been based solely on the independent evaluation of the transactions contemplated hereby by the Company and its
representatives.

(hh) Acknowledgment Regarding Purchaser’s Trading Activity.  Anything in this Agreement or elsewhere herein to
the contrary notwithstanding (except for Sections 3.2(f) and 4.13 hereof), it is understood and acknowledged by the Company that: (i)
none of the Purchasers has been asked by the Company to agree, nor has any Purchaser agreed, to desist from purchasing or selling,
long and/or short, securities of the Company, or “derivative” securities based on securities issued by the Company or to hold the
Securities for any specified term; (ii) past or future open market or other transactions by any Purchaser, specifically including,
without limitation, Short Sales or “derivative” transactions, before or after the closing of this or future private placement transactions,
may negatively impact the market price of the Company’s publicly-traded securities; (iii) any Purchaser, and counter-parties in
“derivative” transactions to which any such Purchaser is a party, directly or indirectly, presently may have a “short” position in the
Common Stock, and (iv) each Purchaser shall not be deemed to have any affiliation with or control over any arm’s length counter-
party in any “derivative” transaction.  The Company further understands and acknowledges that (y) one or more Purchasers may
engage in hedging activities at various times during the period that the Securities are outstanding, including, without limitation,
during the periods that the value of the Underlying Shares deliverable with respect to Securities are being determined, and (z) such
hedging activities (if any) could reduce the value of the existing stockholders' equity interests in the Company at and after the time
that the hedging activities are being conducted.  The Company acknowledges that such aforementioned hedging activities do not
constitute a breach of any of the Transaction Documents.

(ii) Regulation M Compliance.  The Company has not, and to its knowledge no one acting on its behalf has, (i)
taken, directly or indirectly, any action designed to cause or to result in the stabilization or manipulation of the price of any security of
the Company to facilitate the sale or resale of any of the Securities, (ii) sold, bid for, purchased, or, paid any compensation for
soliciting purchases of, any of the Securities, or (iii) paid or agreed to pay to any Person any compensation for soliciting another to
purchase any other securities of the Company, other than, in the case of clauses (ii) and (iii), compensation paid to the Company’s
placement agent in connection with the placement of the Securities.

(jj) FDA.  As to each product subject to the jurisdiction of the U.S. Food and Drug Administration (“FDA”) under
the Federal Food, Drug and Cosmetic Act, as amended, and the regulations thereunder (“FDCA”) that is manufactured, packaged,
labeled, tested, distributed, sold, and/or marketed by the Company or any of its Subsidiaries (each such product, a “Company
Product”), such Company Product is being manufactured, packaged, labeled, tested, distributed, sold and/or marketed by the
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Company in compliance with all applicable requirements under FDCA and similar laws, rules and regulations relating to registration,
investigational use, premarket clearance, licensure, or application approval, good manufacturing practices, good laboratory practices,
good clinical practices, product listing, quotas, labeling, advertising, record keeping and filing of reports, except where the failure to
be in compliance would not have a Material Adverse Effect.  There is no pending, completed or, to the Company's knowledge,
threatened, action (including any lawsuit, arbitration, or legal or administrative or regulatory proceeding, charge, complaint, or
investigation) against the Company or any of its Subsidiaries, and none of the Company or any of its Subsidiaries has received any
notice, warning letter or other communication from the FDA or any other governmental entity, which (i) contests the premarket
clearance, licensure, registration, or approval of, the uses of, the distribution of, the manufacturing or packaging of, the testing of, the
sale of, or the labeling and promotion of any Company Product, (ii) withdraws its approval of, requests the recall, suspension, or
seizure of, or withdraws or orders the withdrawal of advertising or sales promotional materials relating to, any Company Product, (iii)
imposes a clinical hold on any clinical investigation by the Company or any of its Subsidiaries, (iv) enjoins production at any facility
of the Company or any of its Subsidiaries, (v) enters or proposes to enter into a consent decree of permanent injunction with the
Company or any of its Subsidiaries, or (vi) otherwise alleges any violation of any laws, rules or regulations by the Company or any of
its Subsidiaries, and which, either individually or in the aggregate, would have a Material Adverse Effect.  The properties, business
and operations of the Company have been and are being conducted in all material respects in accordance with all applicable laws,
rules and regulations of the FDA.  The Company has not been informed by the FDA that the FDA will prohibit the marketing, sale,
license or use in the United States of any product proposed to be developed, produced or marketed by the Company nor has the FDA
expressed any concern as to approving or clearing for marketing any product being developed or proposed to be developed by the
Company.

(kk) Stock Option Plans. Each stock option granted by the Company under the Company’s stock option plan was
granted (i) in accordance with the terms of the Company’s stock option plan and (ii) with an exercise price at least equal to the fair
market value of the Common Stock on the date such stock option would be considered granted under GAAP and applicable law. No
stock option granted under the Company’s stock option plan has been backdated.  The Company has not knowingly granted, and
there is no and has been no Company policy or practice to knowingly grant, stock options prior to, or otherwise knowingly coordinate
the grant of stock options with, the release or other public announcement of material information regarding the Company or its
Subsidiaries or their financial results or prospects.

(ll) Office of Foreign Assets Control .  Neither the Company nor any Subsidiary nor, to the Company's knowledge,
any director, officer, agent, employee or affiliate of the Company or any Subsidiary is currently subject to any U.S. sanctions
administered by the Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC”).

(mm) U.S. Real Property Holding Corporation.  The Company is not and has never been a U.S. real property
holding corporation within the meaning of Section 897 of the
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Internal Revenue Code of 1986, as amended, and the Company shall so certify upon Purchaser’s request.

(nn) Bank Holding Company Act.  Neither the Company nor any of its Subsidiaries or Affiliates is subject to the
Bank Holding Company Act of 1956, as amended (the “BHCA”) and to regulation by the Board of Governors of the Federal Reserve
System (the “Federal Reserve”).  Neither the Company nor any of its Subsidiaries or Affiliates owns or controls, directly or indirectly,
5% or more of the outstanding shares of any class of voting securities or 25% or more of the total equity of a bank or any entity that is
subject to the BHCA and to regulation by the Federal Reserve.  Neither the Company nor any of its Subsidiaries or Affiliates
exercises a controlling influence over the management or policies of a bank or any entity that is subject to the BHCA and to
regulation by the Federal Reserve.

(oo) Form S-3 Eligibility.  The Company is eligible to register the resale of the Securities for resale by the
Purchaser on Form S-3 promulgated under the Securities Act.

(pp) Money Laundering.  The operations of the Company and its Subsidiaries are and have been conducted at all
times in compliance with applicable financial record-keeping and reporting requirements of the Currency and Foreign Transactions
Reporting Act of 1970, as amended, applicable money laundering statutes and applicable rules and regulations thereunder
(collectively, the “Money Laundering Laws”), and no Action or Proceeding by or before any court or governmental agency, authority
or body or any arbitrator involving the Company or any Subsidiary with respect to the Money Laundering Laws is pending or, to the
knowledge of the Company or any Subsidiary, threatened.

(qq) No Disqualification Events.  With respect to the Securities to be offered and sold hereunder in reliance on Rule
506 under the Securities Act, none of the Company, any of its predecessors, any affiliated issuer, any director, executive officer, other
officer of the Company participating in the offering hereunder, any beneficial owner of 20% or more of the Company’s outstanding
voting equity securities, calculated on the basis of voting power, nor any promoter (as that term is defined in Rule 405 under the
Securities Act) connected with the Company in any capacity at the time of sale (each, an “Issuer Covered Person” and, together,
“Issuer Covered Persons”) is subject to any of the "Bad Actor" disqualifications described in Rule 506(d)(1)(i) to (viii) under the
Securities Act (a “Disqualification Event”), except for a Disqualification Event covered by Rule 506(d)(2) or (d)(3). The Company
has exercised reasonable care to determine whether any Issuer Covered Person is subject to a Disqualification Event. The Company
has complied, to the extent applicable, with its disclosure obligations under Rule 506(e), and has furnished to the Purchasers a copy of
any disclosures provided thereunder.

(rr) Other Covered Persons. Other than the Placement Agent, the Company is not aware of any person (other than
any Issuer Covered Person) that has been or will be paid (directly or indirectly) remuneration for solicitation of purchasers in
connection with the sale of any Securities.

(ss) Notice of Disqualification Events. The Company will notify the Purchasers and the Placement Agent in
writing, prior to the Closing Date of (i) any
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Disqualification Event relating to any Issuer Covered Person and (ii) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.

3.2 Representations and Warranties of the Purchasers.  Each Purchaser, for itself and for no other Purchaser, hereby
represents and warrants as of the date hereof and as of the Closing Date to the Company as follows (unless as of a specific date therein, in
which case they shall be accurate as of such date):

(a) Organization; Authority.  Such Purchaser is either an individual or an entity duly incorporated or formed, validly
existing and in good standing under the laws of the jurisdiction of its incorporation or formation with full right, corporate, partnership,
limited liability company or similar power and authority to enter into and to consummate the transactions contemplated by the Transaction
Documents and otherwise to carry out its obligations hereunder and thereunder. The execution and delivery of the Transaction Documents
and performance by such Purchaser of the transactions contemplated by the Transaction Documents have been duly authorized by all
necessary corporate, partnership, limited liability company or similar action, as applicable, on the part of such Purchaser.  Each
Transaction Document to which it is a party has been duly executed by such Purchaser, and when delivered by such Purchaser in
accordance with the terms hereof, will constitute the valid and legally binding obligation of such Purchaser, enforceable against it in
accordance with its terms, except: (i) as limited by general equitable principles and applicable bankruptcy, insolvency, reorganization,
moratorium and other laws of general application affecting enforcement of creditors’ rights generally, (ii) as limited by laws relating to the
availability of specific performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and contribution
provisions may be limited by applicable law.

(b) Own Account.  Such Purchaser understands that the Securities are “restricted securities” and have not been
registered under the Securities Act or any applicable state securities law and is acquiring the Securities as principal for its own account
and not with a view to or for distributing or reselling such Securities or any part thereof in violation of the Securities Act or any applicable
state securities law, has no present intention of distributing any of such Securities in violation of the Securities Act or any applicable state
securities law and has no direct or indirect arrangement or understandings with any other persons to distribute or regarding the distribution
of such Securities in violation of the Securities Act or any applicable state securities law (this representation and warranty not limiting
such Purchaser’s right to sell the Securities pursuant to the Registration Statement or otherwise in compliance with applicable federal and
state securities laws).  Such Purchaser is acquiring the Securities hereunder in the ordinary course of its business.

(c) Purchaser Status.  At the time such Purchaser was offered the Securities, it was, and as of the date hereof it is,
and on each date on which it exercises any Warrants or converts any shares of Preferred Stock, it will be an “accredited investor” as
defined in Rule 501(a)(1), (a)(2), (a)(3), (a)(7), (a)(8) or (a)(9) under the Securities Act.
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(d) General Solicitation.  Such Purchaser is not, to such Purchaser’s knowledge, purchasing the Securities as a
result of any advertisement, article, notice or other communication regarding the Securities published in any newspaper, magazine or
similar media or broadcast over television or radio or presented at any seminar or, to the knowledge of such Purchaser, any other general
solicitation or general advertisement.

(e) Access to Information. Such Purchaser acknowledges that it has had the opportunity to review the Transaction
Documents (including all exhibits and schedules thereto) and the SEC Reports and has been afforded, (i) the opportunity to ask such
questions as it has deemed necessary of, and to receive answers from, representatives of the Company concerning the terms and conditions
of the offering of the Securities and the merits and risks of investing in the Securities; (ii) access to information about the Company and
its financial condition, results of operations, business, properties, management and prospects sufficient to enable it to evaluate its
investment; and (iii) the opportunity to obtain such additional information that the Company possesses or can acquire without
unreasonable effort or expense that is necessary to make an informed investment decision with respect to the investment.  Such Purchaser
acknowledges and agrees that neither the Placement Agent nor any Affiliate of the Placement Agent have provided such Purchaser with
any information or advice with respect to the Securities nor is such information or advice necessary or desired.  Neither the Placement
Agent nor any Affiliate have made or makes any representation as to the Company or the quality of the Securities and the Placement
Agent and any Affiliate may have acquired non-public information with respect to the Company which such Purchaser agrees need not be
provided to it.  In connection with the issuance of the Securities to such Purchaser, neither the Placement Agent nor any of their Affiliates
has acted as a financial advisor or fiduciary to such Purchaser.

(f) Certain Transactions and Confidentiality.  Other than consummating the transactions contemplated hereunder,
such Purchaser has not, nor has any Person acting on behalf of or pursuant to any understanding with such Purchaser, directly or indirectly
executed any purchases or sales, including Short Sales, of the securities of the Company during the period commencing as of the time that
such Purchaser first received a term sheet (written or oral) from the Company or any other Person representing the Company setting forth
the material terms of the transactions contemplated hereunder and ending immediately prior to the execution hereof.  Notwithstanding the
foregoing, in the case of a Purchaser that is a multi-managed investment vehicle whereby separate portfolio managers manage separate
portions of such Purchaser’s assets and the portfolio managers have no direct knowledge of the investment decisions made by the portfolio
managers managing other portions of such Purchaser’s assets, the representation set forth above shall only apply with respect to the
portion of assets managed by the portfolio manager that made the investment decision to purchase the Securities covered by this
Agreement.  Other than to other Persons party to this Agreement or to such Purchaser’s representatives, including, without limitation, its
officers, directors, partners, legal and other advisors, employees, agents and Affiliates, such Purchaser has maintained the confidentiality
of all disclosures made to it in connection with this transaction (including the existence and terms of this transaction). Notwithstanding the
foregoing, for the avoidance of doubt, nothing contained herein shall constitute a representation or warranty, or preclude any actions, with
respect to locating or borrowing shares in order to effect Short Sales or similar transactions in the future.

 
50



 
 

The Company acknowledges and agrees that the representations contained in this Section 3.2 shall not modify, amend or affect such
Purchaser’s right to rely on the Company’s representations and warranties contained in this Agreement or any representatio ns and warranties
contained in any other Transaction Document or any other document or instrument executed and/or delivered in connection with this
Agreement or the consummation of the transactions contemplated hereby.  Notwithstanding the foregoing, for the avoidance of doubt, nothing
contained herein shall constitute a representation or warranty, or preclude any actions, with respect to locating or borrowing shares in order to
effect Short Sales or similar transactions in the future.

ARTICLE IV.
OTHER AGREEMENTS OF THE PARTIES

Transfer Restrictions.  

(a) The Securities may only be disposed of in compliance with state and federal securities laws.  In connection with
any transfer of Securities other than pursuant to an effective registration statement or Rule 144, to the Company or to an Affiliate of a
Purchaser or in connection with a pledge as contemplated in Section 4.1(b), the Company may require the transferor thereof to
provide to the Company an opinion of counsel selected by the transferor and reasonably acceptable to the Company, the form and
substance of which opinion shall be reasonably satisfactory to the Company, to the effect that such transfer does not require
registration of such transferred Securities under the Securities Act.  As a condition of transfer, any such transferee shall agree in
writing to be bound by the terms of this Agreement and the Registration Rights Agreement and shall have the rights and obligations
of a Purchaser under this Agreement and the Registration Rights Agreement.

(b) The Purchasers agree to the imprinting, so long as is required by this Section 4.1, of a legend on any of the
Securities in the following form:

THIS SECURITY HAS NOT BEEN  REGISTERED WITH THE SECURITIES AND EXCHANGE COMMISSION OR THE
SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED
OR SOLD EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR
PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES
LAWS.  THIS SECURITY MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT WITH A
REGISTERED BROKER-DEALER OR OTHER LOAN WITH A FINANCIAL INSTITUTION THAT IS AN “ACCREDITED
INVESTOR” AS DEFINED IN RULE 501(a) UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH
SECURITIES.
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The Company acknowledges and agrees that a Purchaser may from time to time pledge pursuant to a bona fide margin
agreement with a registered broker-dealer or grant a security interest in some or all of the Securities to a financial institution that is an
“accredited investor” as defined in Rule 501(a) under the Securities Act and, if required under the terms of such arrangement, such
Purchaser may transfer pledged or secured Securities to the pledgees or secured parties.  Such a pledge or transfer would not be
subject to approval of the Company and no legal opinion of legal counsel of the pledgee, secured party or pledgor shall be required in
connection therewith.  Further, no notice shall be required of such pledge.  At the appropriate Purchaser’s expense, the Company will
execute and deliver such reasonable documentation as a pledgee or secured party of Securities may reasonably request in connection
with a pledge or transfer of the Securities, including, if the Securities are subject to registration pursuant to the Registration Rights
Agreement, the preparation and filing of any required prospectus supplement under Rule 424(b)(3) under the Securities Act or other
applicable provision of the Securities Act to appropriately amend the list of Selling Stockholders (as defined in the Registration
Rights Agreement) thereunder.

(c) Certificates evidencing the Shares, the Conversion Shares, and Warrant Shares shall not contain any legend
(including the legend set forth in Section 4.1(b) hereof), (i) while a registration statement (including the Registration Statement)
covering the resale of such security is effective under the Securities Act, (ii) following any sale of such Shares or Underlying Shares
pursuant to Rule 144 (assuming cashless exercise of the Warrants), (iii) if such Shares or Underlying Shares are eligible for sale
under Rule 144 (assuming cashless exercise of the Warrants), without the requirement for the Company to be in compliance with the
current public information required under Rule 144 as to such Shares and Underlying Shares and without volume or manner-of-sale
restrictions, or (iv) if such legend is not required under applicable requirements of the Securities Act (including judicial
interpretations and pronouncements issued by the staff of the Commission), in each case assuming that the Transfer Agent accepts
such legend removal.  The Company shall cause its counsel to issue a legal opinion to the Transfer Agent or the Purchaser promptly
after the Effective Date if required by the Transfer Agent to effect the removal of the legend hereunder, or if requested by a
Purchaser, respectively.  If all or any portion of a Warrant is exercised at a time when there is an effective registration statement to
cover the resale of the Warrant Shares, or if such Shares, Conversion Shares or Warrant Shares are sold under Rule 144 and the
Company is then in compliance with the current public information required under Rule 144 (assuming cashless exercise of the
Warrants), or if the Shares or Underlying Shares may be sold under Rule 144 without the requirement for the Company to be in
compliance with the current public information required under Rule 144 as to such Shares or Underlying Shares or if such legend is
not otherwise required under applicable requirements of the Securities Act (including judicial interpretations and pronouncements
issued by the staff of the Commission) then such Underlying Shares shall be issued free of all legends or legends shall be removed, as
applicable. The Company agrees that following the Effective Date or at such time as such legend is no longer required under this
Section 4.1(c), it will, no later than the earlier of (i) two (2) Trading Days and (ii) the number of Trading Days comprising the
Standard Settlement Period (as defined below) following the delivery by a Purchaser to the Company or the Transfer Agent of a
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certificate representing Shares or Underlying Shares, as the case may be, issued with a restrictive legend (such date, the “Legend
Removal Date”), deliver or cause to be delivered to such Purchaser a certificate representing such shares that is free from all
restrictive and other legends.  The Company may not make any notation on its records or give instructions to the Transfer Agent that
enlarge the restrictions on transfer set forth in this Section 4.  Certificates for Securities subject to legend removal hereunder shall be
transmitted by the Transfer Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with the Depository
Trust Company System as directed by such Purchaser.  As used herein, “Standard Settlement Period” means the standard settlement
period, expressed in a number of Trading Days, on the Company’s primary Trading Market with respect to the Common Stock as in
effect on the date of delivery of a certificate representing Shares or Warrants Shares, as the case may be, issued with a restrictive
legend.
 

(d) In addition to such Purchaser’s other available remedies, the Company shall pay to a Purchaser, in cash, (i) as
partial liquidated damages and not as a penalty, for each $1,000 of Shares or Warrant Shares (based on the VWAP of the Common
Stock on the date such Securities are submitted to the Transfer Agent) delivered for removal of the restrictive legend and subject to
Section 4.1(c), $10 per Trading Day (increasing to $20 per Trading Day five (5) Trading Days after such damages have begun to
accrue) for each Trading Day after the Legend Removal Date until such certificate is delivered without a legend and (ii) if the
Company fails to (a) issue and deliver (or cause to be delivered) to a Purchaser by the Legend Removal Date a certificate representing
the Securities so delivered to the Company by such Purchaser that is free from all restrictive and other legends and (b) if after the
Legend Removal Date such Purchaser purchases (in an open market transaction or otherwise) shares of Common Stock to deliver in
satisfaction of a sale by such Purchaser of all or any portion of the number of shares of Common Stock, or a sale of a number of
shares of Common Stock equal to all or any portion of the number of shares of Common Stock that such Purchaser anticipated
receiving from the Company without any restrictive legend, then, an amount equal to the excess of such Purchaser’s total purchase
price (including brokerage commissions and other out-of-pocket expenses, if any) for the shares of Common Stock so purchased
(including brokerage commissions and other out-of-pocket expenses, if any) (the “Buy-In Price”) over the product of (A) such
number of Shares or Underlying Shares that the Company was required to deliver to such Purchaser by the Legend Removal Date
multiplied by (B) the lowest closing sale price of the Common Stock on any Trading Day during the period commencing on the date
of the delivery by such Purchaser to the Company of the applicable Shares or Underlying Shares (as the case may be) and ending on
the date of such delivery and payment under this clause (ii).

(e) Each Purchaser, severally and not jointly with the other Purchasers, agrees with the Company that such
Purchaser will sell any Securities pursuant to either the registration requirements of the Securities Act, including any applicable
prospectus delivery requirements, or an exemption therefrom, and that if Securities are sold pursuant to a Registration Statement, they
will be sold in compliance with the plan of distribution set forth therein, and acknowledges that the removal of the restrictive legend
from
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certificates representing Securities as set forth in this Section 4.1 is predicated upon the Company’s reliance upon this understanding.

4.2 Furnishing of Information; Public Information.  

(a) The Company agrees to comply with its obligations to register the Common Stock and to maintain such
registration in accordance with and pursuant to the Registration Rights Agreement.

(b) At any time during the period commencing from the six (6) month anniversary of the date hereof and ending at
such time that all of the Securities may be sold without the requirement for the Company to be in compliance with Rule 144(c)(1) and
otherwise without restriction or limitation pursuant to Rule 144, if the Company (i) shall fail for any reason to satisfy the current
public information requirement under Rule 144(c) or (ii) has ever been an issuer described in Rule 144(i)(1)(i) or becomes an issuer in
the future, and the Company shall fail to satisfy any condition set forth in Rule 144(i)(2) (a “Public Information Failure”) then, in
addition to such Purchaser’s other available remedies, the Company shall pay to a Purchaser, in cash, as partial liquidated damages
and not as a penalty, by reason of any such delay in or reduction of its ability to sell the Securities, an amount in cash equal to 2.0% of
the aggregate Subscription Amount of such Purchaser’s Securities on the day of a Public Information Failure and on every thirtieth
(30th) day (pro rated for periods totaling less than thirty days) thereafter until the earlier of (a) the date such Public Information
Failure is cured and (b) such time that such public information is no longer required  for the Purchasers to transfer the Shares and
Warrant Shares pursuant to Rule 144.  The payments to which a Purchaser shall be entitled pursuant to this Section 4.2(b) are referred
to herein as “Public Information Failure Payments.”  Public Information Failure Payments shall be paid on the earlier of (i) the last
day of the calendar month during which such Public Information Failure Payments are incurred and (ii) the third (3rd) Business Day
after the event or failure giving rise to the Public Information Failure Payments is cured.  In the event the Company fails to make
Public Information Failure Payments in a timely manner, such Public Information Failure Payments shall bear interest at the rate of
1.5% per month (prorated for partial months) until paid in full. Nothing herein shall limit such Purchaser’s right to pursue actual
damages for the Public Information Failure, and such Purchaser shall have the right to pursue all remedies available to it at law or in
equity including, without limitation, a decree of specific performance and/or injunctive relief.

4.3 Integration.  The Company shall not sell, offer for sale or solicit offers to buy or otherwise negotiate in respect of any
security (as defined in Section 2 of the Securities Act) that would be integrated with the offer or sale of the Securities in a manner that would
require the registration under the Securities Act of the sale of the Securities or that would be integrated with the offer or sale of the Securities
for purposes of the rules and regulations of any Trading Market such that it would require shareholder approval prior to the closing of such
other transaction unless shareholder approval is obtained before the closing of such subsequent transaction.

4.4 Securities Laws Disclosure; Publicity.  The Company shall (a) by the Disclosure Time, issue a press release disclosing
the material terms of the transactions contemplated hereby,
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and (b) file a Current Report on Form 8-K, including the Transaction Documents as exhibits thereto, with the Commission within the time
required by the Exchange Act.  From and after the issuance of such press release, the Company represents to the Purchasers that it shall have
publicly disclosed, as of the time of such press release, all material, non-public information delivered to any of the Purchasers by the Company
or any of its Subsidiaries, or any of their respective officers, directors, employees or agents in connection with the transactions contemplated by
the Transaction Documents. In addition, effective upon the issuance of such press release, the Company acknowledges and agrees that any and
all confidentiality or similar obligations under any agreement entered into in connection with the transactions contemplated by the Transaction
Documents, whether written or oral, between the Company, any of its Subsidiaries or any of their respective officers, directors, agents,
employees or Affiliates on the one hand, and any of the Purchasers or any of their Affiliates on the other hand, shall terminate. To the extent
reasonably practicable, the Company and each Purchaser shall consult with each other in issuing any other press releases with respect to the
transactions contemplated hereby, and neither the Company nor any Purchaser shall issue any such press release nor otherwise make any such
public statement without the prior consent of the Company, with respect to any press release of any Purchaser, or without the prior  consent of
each Purchaser, with respect to any press release of the Company in which the Purchaser is named, which consent shall not unreasonably be
withheld or delayed, except if such disclosure is required by law or the rules or regulations of any regulatory agency or Trading Market, in
which case the disclosing party shall promptly provide the other party with prior notice of such public statement or communication to the
extent reasonably practicable.  Notwithstanding the foregoing, the Company shall not publicly disclose the name of any Purchaser, or include
the name of any Purchaser in any filing with the Commission or any regulatory agency or Trading Market, without the prior written consent of
such Purchaser, except (a) as required by federal securities law in connection with (i) any registration statement contemplated by the
Registration Rights Agreement and (ii) the filing of final Transaction Documents with the Commission and (b) to the extent such disclosure is
required by law, or regulatory agency or Trading Market regulations, in which case the Company shall provide the Purchasers with prior notice
of such disclosure permitted under this clause (b) to the extent reasonably practicable.

4.5 Shareholder Rights Plan.  No claim will be made or enforced by the Company or, with the consent of the Company, any
other Person, that any Purchaser is an “Acquiring Person” under any control share acquisition, business combination, poison pill (including any
distribution under a rights agreement) or similar anti-takeover plan or arrangement in effect or hereafter adopted by the Company, or that any
Purchaser could be deemed to trigger the provisions of any such plan or arrangement, by virtue of receiving Securities under the Transaction
Documents or under any other agreement between the Company and the Purchasers.

4.6 Non-Public Information.  Except with respect to the material terms and conditions of the transactions contemplated by the
Transaction Documents, which shall be disclosed pursuant to Section 4.4, the Company covenants and agrees that neither it, nor any other
Person acting on its behalf will provide any Purchaser or its agents or counsel with any information that constitutes, or the Company
reasonably believes constitutes, material non-public information, unless prior thereto such Purchaser shall have consented to the receipt of such
information and agreed with the Company to keep such information confidential.  The Company understands and confirms that each Purchaser
shall be relying on the foregoing covenant in effecting transactions in securities of the Company.  To the extent that the Company delivers any
material, non-public information to a Purchaser without such Purchaser’s consent, the Company hereby covenants and agrees that such
Purchaser shall not have any duty of confidentiality to the Company, any of its Subsidiaries, or any of their respective officers, directors,
agents, employees or Affiliates, or a duty to the Company, any of its Subsidiaries or any of their respective officers, directors, agents,
employees or Affiliates not to trade on the basis of, such material, non-public information, provided that the Purchaser shall remain subject to
applicable law. To the extent that any notice provided pursuant to any Transaction Document constitutes, or contains, material, non-public
information regarding the Company or any Subsidiaries, the Company shall simultaneously file such notice with the Commission pursuant to a
Current Report on Form 8-K.  The Company understands and confirms that each Purchaser shall be relying on the foregoing covenant in
effecting transactions
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in securities of the Company.

4.7 Use of Proceeds.  The Company shall not use the net proceeds from the sale of the Securities hereunder in violation of
FCPA or OFAC regulations.

  4.8 Indemnification of Purchasers.   Subject to the provisions of this Section 4.8, the Company will indemnify and hold each
Purchaser and its directors, officers, shareholders, members, partners, employees and agents (and any other Persons with a functionally
equivalent role of a Person holding such titles notwithstanding a lack of such title or any other title), each Person who controls such Purchaser
(within the meaning of Section 15 of the Securities Act and Section 20 of the Exchange Act), and the directors, officers, shareholders, agents,
members, partners or employees (and any other Persons with a functionally equivalent role of a Person holding such titles notwithstanding a
lack of such title or any other title) of such controlling persons (each, a “Purchaser Party”) harmless from any and all losses, liabilities,
obligations, claims, contingencies, damages, costs and expenses, including all judgments, amounts paid in settlements, court costs and
reasonable attorneys’ fees and costs of investigation that any such Purchaser Party may suffer or incur as a result of or relating to (a) any
breach of any of the representations, warranties, covenants or agreements made by the Company in this Agreement or in the other Transaction
Documents or (b) any action instituted against the Purchaser Parties in any capacity, or any of them or their respective Affiliates, by any
stockholder of the Company who is not an Affiliate of such Purchaser Party, with respect to any of the transactions contemplated by the
Transaction Documents (unless such action is solely based upon a material breach of such Purchaser Party’s representations, warranties or
covenants under the Transaction Documents or any agreements or understandings such Purchaser Party may have with any such stockholder or
any violations by such Purchaser Party of state or federal securities laws or any conduct by such Purchaser Party which is finally judicially
determined to constitute fraud, gross negligence or willful misconduct).  If any action shall be brought against any Purchaser Party in respect of
which indemnity may be sought pursuant to this Agreement, such Purchaser Party shall promptly notify the Company in writing, and the
Company shall have the right to assume the defense thereof with counsel of its own choosing reasonably acceptable to the Purchaser
Party.  Any Purchaser Party shall have the right to employ separate counsel in any such action and participate in the defense thereof, but the
fees and expenses of such counsel shall be at the expense of such Purchaser Party except to the extent that (i) the employment thereof has been
specifically authorized by the Company in writing, (ii) the Company has failed after a reasonable period of time to assume such defense and to
employ counsel or (iii) in such action there is, in the reasonable opinion of counsel, a material conflict on any material issue between the
position
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of the Company and the position of such Purchaser Party, in which case the Company shall be responsible for the reasonable fees and expenses
of no more than one such separate counsel.  The Company will not be liable to any Purchaser Party under this Agreement (y) for any settlement
by a Purchaser Party effected without the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or (z) to the
extent, but only to the extent that a loss, claim, damage or liability is attributable to any Purchaser Party’s breach of any of the representations,
warranties, covenants or agreements made by such Purchaser Party   in this Agreement or in the other Transaction Documents. The
indemnification required by this Section 4.8 shall be made by periodic payments of the amount thereof during the course of the investigation or
defense, as and when bills are received or are incurred. The indemnity agreements contained herein shall be in addition to any cause of action
or similar right of any Purchaser Party against the Company or others and any liabilities the Company may be subject to pursuant to law.

4.9 Reservation of Common Stock. As of the date hereof, the Company has reserved and the Company shall continue to
reserve and keep available at all times, free of preemptive rights, a sufficient number of shares of Common Stock for the purpose of enabling
the Company to issue Shares pursuant to this Agreement, Warrant Shares pursuant to any exercise of the Warrants, and Conversion Shares
pursuant to any conversion of the Preferred Stock.  

  4.10   Listing of Common Stock. The Company hereby agrees to use best efforts to maintain the listing or quotation of the
Common Stock on the Trading Market on which it is currently listed, and concurrently with the Closing, the Company shall apply to list or
quote all of the Shares and Underlying Shares on such Trading Market and promptly secure the listing of all of the Shares and Underlying
Shares on such Trading Market. The Company further agrees, if the Company applies to have the Common Stock traded on any other Trading
Market, it will then include in such application all of the Shares and Underlying Shares, and will take such other action as is necessary to cause
all of the Shares and Underlying Shares to be listed or quoted on such other Trading Market as promptly as possible.  The Company will then
take all action reasonably necessary to continue the listing and trading of its Common Stock on a Trading Market and will comply in all
respects with the Company’s reporting, filing and other obligations under the bylaws or rules of the Trading Market. The Company agrees to
maintain the eligibility of the Common Stock for electronic transfer through the Depository Trust Company or another established clearing
corporation, including, without limitation, by timely payment of fees to the Depository Trust Company or such other established clearing
corporation in connection with such electronic transfer.

4.11 Subsequent Equity Sales.  

(a) Unless this Agreement is earlier terminated pursuant to Section 5.1, from the date of the Closing (i) until ninety
(90) days after the Effective Date, neither the Company nor any Subsidiary shall issue, enter into any agreement to issue or announce
the issuance or proposed issuance of any shares of Common Stock or Common Stock Equivalents (ii) for a period of eighteen (18)
months, neither the Company nor any Subsidiary shall effect or enter into an agreement to effect any issuance by the Company or any
Subsidiary of Common Stock or Common Stock Equivalents (or a combination thereof) involving a Variable Rate Transaction;
provided, however, that this restriction shall only apply from the date hereof until six (6) months following the Closing Date
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with respect to an at-the-market offering conducted with the Placement Agent acting as sales agent . Any Purchaser shall be entitled to
obtain injunctive relief against the Company to preclude any such issuance, which remedy shall be in addition to any right to collect
damages.

(b) Notwithstanding the foregoing, this Section 4.11 shall not apply in respect of an Exempt Issuance, except that
no Variable Rate Transaction shall be an Exempt Issuance (other than an at-the-market offering conducted with the Placement Agent
acting as sales agent occurring six (6) months following the Closing Date).

4.12 Equal Treatment of Purchasers.  No consideration (including any modification of any Transaction Document) shall be
offered or paid to any Person to amend or consent to a waiver or modification of any provision of the Transaction Documents unless the same
consideration is also offered to all of the parties to the Transaction Documents.  For clarification purposes, this provision constitutes a separate
right granted to each Purchaser by the Company and negotiated separately by each Purchaser, and is intended for the Company to treat the
Purchasers as a class and shall not in any way be construed as the Purchasers acting in concert or as a group with respect to the purchase,
disposition or voting of Securities or otherwise.

4.13 Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly with the other Purchasers, covenants
that neither it nor any Affiliate acting on its behalf or pursuant to any understanding with it will, directly or indirectly, and it will not request,
encourage or incite any person to (i) execute any purchases or sales, including Short Sales, of any of the Company’s securities during the
period commencing with the execution of this Agreement and ending at such time that the transactions contemplated by this Agreement are
first publicly announced pursuant to the initial press release as described in Section 4.4, or (ii) execute any Short Sales during the period
between the date hereof and the occurrence of the Closing.  Each Purchaser, severally and not jointly with the other Purchasers, covenants that
until such time as the transactions contemplated by this Agreement are publicly disclosed by the Company pursuant to the initial press release
as described in Section 4.4, such Purchaser will maintain the confidentiality of the existence and terms of this transaction and the information
included in the Disclosure Schedules.  Notwithstanding the foregoing and notwithstanding anything contained in this Agreement to the
contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any representation, warranty or covenant hereby that it
will not engage in effecting transactions in any securities of the Company after the time that the transactions contemplated by this Agreement
are first publicly announced pursuant to the initial press release as described in Section 4.4, (ii) no Purchaser shall be restricted or prohibited
from effecting any transactions in any securities of the Company in accordance with applicable securities laws from and after the time that the
transactions contemplated by this Agreement are first publicly announced pursuant to the initial press release as described in Section 4.4 and
(iii) no Purchaser shall have any duty of confidentiality or duty not to trade in the securities of the Company to the Company or its Subsidiaries
after the issuance of the initial press release as described in Section 4.4, subject to compliance with applicable securities laws.  Notwithstanding
the foregoing, in the case of a Purchaser that is a multi-managed investment vehicle whereby separate portfolio managers manage separate
portions of such Purchaser’s assets and the portfolio managers have no direct knowledge of the investment decisions made by the portfolio
managers managing other portions of such Purchaser’s assets, the covenant set forth above shall
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only apply with respect to the portion of assets managed by the portfolio manager that made the investment decision to purchase the Securities
covered by this Agreement.

4.14 Form D; Blue Sky Filings.  The Company agrees to timely file a Form D with respect to the Securities as required under
Regulation D and to provide a copy thereof, promptly upon request of any Purchaser. The Company shall take such action as the Company
shall reasonably determine is necessary in order to obtain an exemption for, or to qualify the Securities for, sale to the Purchasers at the
Closing under applicable securities or “Blue Sky” laws of the states of the United States, and shall provide evidence of such actions promptly
upon request of any Purchaser.

4.15 Conversion and Exercise Procedures.  Each of the form of Notice of Exercise included in the Warrants and the form of
Notice of Conversion included in the Certificate of Designation set forth the totality of the procedures required of the Purchasers in order to
exercise the Warrants or convert the Preferred Stock.  Without limiting the preceding sentences, no ink-original Notice of Exercise or Notice of
Conversion shall be required, nor shall any medallion guarantee (or other type of guarantee or notarization) of any Notice of Exercise or Notice
of Conversion form be required in order to exercise the Warrants or convert the Preferred Stock.  No additional legal opinion, other
information or instructions shall be required of the Purchasers to exercise their Warrants or convert their Preferred Stock.  The Company shall
honor valid exercises of the Warrants and conversions of the Preferred Stock and shall deliver Underlying Shares in accordance with the terms,
conditions and time periods set forth in the Transaction Documents.

4.16 Acknowledgment of Dilution.  The Company and the Purchasers acknowledge that the issuance of the Securities may
result in dilution of the outstanding shares of Common Stock, which dilution may be substantial under certain market conditions.  The
Company further acknowledges that, unless this Agreement is terminated pursuant to Section 5.1 hereof, and subject to receipt of the
Stockholder Approval and compliance with the rules and regulations of the Trading Market, its obligations under the Transaction Documents,
including, without limitation, its obligation to issue the Shares and Warrant Shares pursuant to the Transaction Documents, are unconditional
and absolute and not subject to any right of set off, counterclaim, delay or reduction, regardless of the effect of any such dilution or any claim
the Company may have against any Purchaser and regardless of the dilutive effect that such issuance may have on the ownership of the other
stockholders of the Company.

4.17 Stockholder Approval.  The Company shall provide each stockholder entitled to vote at a special meeting of
stockholders of the Company (the “Stockholder Meeting”), which the Company shall use commercially reasonable efforts to call and hold not
later than the seventy-fifth (75th) day from the date hereof (the “Stockholder Meeting Deadline”), a proxy statement, in a form reasonably
acceptable to the Purchasers and to Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., at the expense of the Company. The proxy statement
shall solicit the Company’s stockholders’ affirmative vote at the Stockholder Meeting for the Stockholder Approval, and the Company shall
use its reasonable best efforts to solicit the Stockholder Approval and to cause the Board of Directors of the Company to recommend to the
stockholders that they approve the proposal(s) presented at the Stockholder Meeting. The Company shall be obligated to use commercially
reasonable efforts to seek to obtain the Stockholder Approval by
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the Stockholder Meeting Deadline. The obligations set forth in this Section 4.17 shall terminate upon termination of this Agreement.

ARTICLE V.
MISCELLANEOUS

5.1 Termination.  This Agreement may be terminated by the Company with respect to any Purchaser, as to such Purchaser’s
obligations hereunder only and without any effect whatsoever on the obligations between the Company and the other Purchasers, by written
notice by the Company to the other parties, if the Closing has not been consummated on or before the fifth (5th) Trading Day following the
date on which Stockholder Approval has been obtained; provided, however, that no such termination will affect the right of any party to sue for
any breach by any other party (or parties). Additionally, the Company may terminate the Closing, this Agreement, and the Registration Rights
Agreement by providing written notice to the Purchasers at any time prior to the Closing, and publicly disclosing the termination of the
Closing.  The foregoing shall not apply in the event that the Company has received Stockholder Approval and the price per share of Common
Stock exceeds $3.00, unless the Closing has not occurred by the second (2nd) Trading Day following the date on which Stockholder Approval
is obtained. 

5.2 Fees and Expenses.  Except as expressly set forth in the Transaction Documents to the contrary, each party shall pay the
fees and expenses of its advisers, counsel, accountants and other experts, if any, and all other expenses incurred by such party incident to the
negotiation, preparation, execution, delivery and performance of this Agreement.  The Company shall pay all Transfer Agent fees (including,
without limitation, any fees required for same-day processing of any instruction letter delivered by the Company and any conversion or
exercise notice delivered by a Purchaser), stamp taxes and other taxes and duties levied in connection with the delivery of any Securities to the
Purchasers.

5.3 Entire Agreement.  The Transaction Documents, together with the exhibits and schedules thereto, contain the entire
understanding of the parties with respect to the subject matter hereof and thereof and supersede all prior agreements and understandings, oral or
written, with respect to such matters, which the parties acknowledge have been merged into such documents, exhibits and schedules.

5.4 Notices.  Any and all notices or other communications or deliveries required or permitted to be provided hereunder shall
be in writing and shall be deemed given and effective on the earliest of: (a) the time of transmission, if such notice or communication is
delivered via facsimile at the facsimile number or email attachment at the email address as set forth on the signature pages attached hereto at
or prior to 5:30 p.m. (New York City time) on a Trading Day, (b) the next Trading Day after the time of transmission, if such notice or
communication is delivered via facsimile at the facsimile number or email attachment at the email address as set forth on the signature pages
attached hereto on a day that is not a Trading Day or later than 5:30 p.m. (New York City time) on any Trading Day, (c) the second (2 nd)
Trading Day following the date of mailing, if sent by U.S. nationally recognized overnight courier service or (d) upon actual receipt by the
party to whom such notice is required to be given.  The address for such notices and communications shall be as set forth on the signature
pages attached hereto. To the extent
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that any notice provided pursuant to any Transaction Document constitutes, or contains, material, nonpublic information regarding the
Company or any Subsidiaries, the Company shall simultaneously file such notice with the Commission pursuant to a Current Report on Form
8-K.

5.5 Amendments; Waivers.  No provision of this Agreement may be waived, modified, supplemented or amended except in a
written instrument signed, in the case of an amendment, by the Company and Purchasers which purchased at least 50.1% in interest of the
Securities based on the initial Subscription Amounts hereunder or, in the case of a waiver, by the party against whom enforcement of any such
waived provision is sought, provided that if any amendment, modification or waiver disproportionately and adversely impacts a Purchaser (or
group of Purchasers), the consent of such disproportionately impacted Purchaser (or group of Purchasers) shall also be required.  No waiver of
any default with respect to any provision, condition or requirement of this Agreement shall be deemed to be a continuing waiver in the future or
a waiver of any subsequent default or a waiver of any other provision, condition or requirement hereof, nor shall any delay or omission of any
party to exercise any right hereunder in any manner impair the exercise of any such right. Any proposed amendment or waiver that
disproportionately, materially and adversely affects the rights and obligations of any Purchaser relative to the comparable rights and obligations
of the other Purchasers shall require the prior written consent of such adversely affected Purchaser. Any amendment effected in accordance
with this Section 5.5 shall be binding upon each Purchaser and holder of Securities and the Company.

5.6 Headings.  The headings herein are for convenience only, do not constitute a part of this Agreement and shall not be
deemed to limit or affect any of the provisions hereof.

5.7 Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the parties and their successors
and permitted assigns.  The Company may not assign this Agreement or any rights or obligations hereunder without the prior written consent of
each Purchaser (other than by merger).  Any Purchaser may assign any or all of its rights under this Agreement to any Person to whom such
Purchaser assigns or transfers any Securities, provided that such transferee agrees in writing to be bound, with respect to the transferred
Securities, by the provisions of the Transaction Documents that apply to the “Purchasers.”

5.8 No Third-Party Beneficiaries.  The Placement Agent shall be a third party beneficiary of the representations and
warranties of the Company in Section 3.1 and the representations and warranties of the Purchasers in Section 3.2.  This Agreement is intended
for the benefit of the parties hereto and their respective successors and permitted assigns and is not for the benefit of, nor may any provision
hereof be enforced by, any other Person, except as otherwise set forth in Section 4.8 and this Section 5.8.

5.9 Governing Law.  All questions concerning the construction, validity, enforcement and interpretation of the Transaction
Documents shall be governed by and construed and enforced in accordance with the internal laws of the State of New York, without regard to
the principles of conflicts of law thereof.  Each party agrees that all legal Proceedings concerning the interpretations, enforcement and defense
of the transactions contemplated by this Agreement and any other Transaction Documents (whether brought against a party hereto or its
respective affiliates, directors, officers, shareholders, partners, members, employees or agents) shall be
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commenced exclusively in the state and federal courts sitting in the City of New York.  Each party hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder
or in connection herewith or with any transaction contemplated hereby or discussed herein (including with respect to the enforcement of any of
the Transaction Documents), and hereby irrevocably waives, and agrees not to assert in any Action or Proceeding, any claim that it is not
personally subject to the jurisdiction of any such court, that such Action or Proceeding is improper or is an inconvenient venue for such
Proceeding.  Each party hereby irrevocably waives personal service of process and consents to process being served in any such Action or
Proceeding by mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to such party at the
address in effect for notices to it under this Agreement and agrees that such service shall constitute good and sufficient service of process and
notice thereof.  Nothing contained herein shall be deemed to limit in any way any right to serve process in any other manner permitted by law.  
If any party shall commence an Action or Proceeding to enforce any provisions of the Transaction Documents, then, in addition to the
obligations of the Company under Section 4.8, the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing
party for its reasonable attorneys’ fees and other costs and expenses incurred with the investigation, preparation and prosecution of such Action
or Proceeding.

5.10 Survival.  The representations and warranties contained herein shall survive the Closing and the delivery of the
Securities.

5.11 Execution.  This Agreement may be executed in two or more counterparts, all of which when taken together shall be
considered one and the same agreement and shall become effective when counterparts have been signed by each party and delivered to each
other party, it being understood that the parties need not sign the same counterpart.  In the event that any signature is delivered by facsimile
transmission or by e-mail delivery of a “.pdf” format data file, such signature shall create a valid and binding obligation of the party executing
(or on whose behalf such signature is executed) with the same force and effect as if such facsimile or “.pdf” signature page were an original
thereof.

5.12 Severability.  If any term, provision, covenant or restriction of this Agreement is held by a court of competent
jurisdiction to be invalid, illegal, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions set forth herein shall
remain in full force and effect and shall in no way be affected, impaired or invalidated, and the parties hereto shall use their commercially
reasonable efforts to find and employ an alternative means to achieve the same or substantially the same result as that contemplated by such
term, provision, covenant or restriction. It is hereby stipulated and declared to be the intention of the parties that they would have executed the
remaining terms, provisions, covenants and restrictions without including any of such that may be hereafter declared invalid, illegal, void or
unenforceable.

5.13 Rescission and Withdrawal Right.  Notwithstanding anything to the contrary contained in (and without limiting any
similar provisions of) any of the other Transaction Documents, whenever any Purchaser exercises a right, election, demand or option under a
Transaction Document and the Company does not timely perform its related obligations within the periods therein provided, then such
Purchaser may rescind or withdraw, in its sole discretion
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from time to time upon written notice to the Company, any relevant notice, demand or election in whole or in part without prejudice to its future
actions and rights; provided, however, that, in the case of a rescission of a conversion of Preferred Stock or exercise of a Warrant, the
applicable Purchaser shall be required to return any shares of Common Stock subject to any such rescinded conversion or exercise notice
concurrently with the return to such Purchaser of the aggregate exercise price paid to the Company for such shares and the restoration of such
Purchaser’s right to acquire such shares pursuant to such Purchaser’s Warrant (including, issuance of a replacement warrant certificate
evidencing such restored right).

5.14 Replacement of Securities.  If any certificate or instrument evidencing any Securities is mutilated, lost, stolen or
destroyed, the Company shall issue or cause to be issued in exchange and substitution for and upon cancellation thereof (in the case of
mutilation), or in lieu of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence reasonably satisfactory to
the Company of such loss, theft or destruction.  The applicant for a new certificate or instrument under such circumstances shall also pay any
reasonable third-party costs (including customary indemnity) associated with the issuance of such replacement Securities.

5.15 Remedies.  In addition to being entitled to exercise all rights provided herein or granted by law, including recovery of
damages, each of the Purchasers and the Company will be entitled to specific performance under the Transaction Documents.  The parties
agree that monetary damages may not be adequate compensation for any loss incurred by reason of any breach of obligations contained in the
Transaction Documents and hereby agree to waive and not to assert in any Action for specific performance of any such obligation the defense
that a remedy at law would be adequate.

5.16 Payment Set Aside.  To the extent that the Company makes a payment or payments to any Purchaser pursuant to any
Transaction Document or a Purchaser enforces or exercises its rights thereunder, and such payment or payments or the proceeds of such
enforcement or exercise or any part thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside, recovered from,
disgorged by or are required to be refunded, repaid or otherwise restored to the Company, a trustee, receiver or any other Person under any law
(including, without limitation, any bankruptcy law, state or federal law, common law or equitable cause of action), then to the extent of any
such restoration the obligation or part thereof originally intended to be satisfied shall be revived and continued in full force and effect as if such
payment had not been made or such enforcement or setoff had not occurred.

5.17 Independent Nature of Purchasers’ Obligations and Rights .  The obligations of each Purchaser under any Transaction
Document are several and not joint with the obligations of any other Purchaser, and no Purchaser shall be responsible in any way for the
performance or non-performance of the obligations of any other Purchaser under any Transaction Document.  Nothing contained herein or in
any other Transaction Document, and no action taken by any Purchaser pursuant hereto or thereto, shall be deemed to constitute the Purchasers
as a partnership, an association, a joint venture or any other kind of entity, or create a presumption that the Purchasers are in any way acting in
concert or as a group with respect to such obligations or the transactions contemplated by the Transaction Documents.  Each Purchaser shall be
entitled to independently protect and enforce its rights including, without limitation, the rights arising out
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of this Agreement or out of the other Transaction Documents, and it shall not be necessary for any other Purchaser to be joined as an additional
party in any Proceeding for such purpose.  Each Purchaser has been represented by its own separate legal counsel in its review and negotiation
of the Transaction Documents.  For reasons of administrative convenience only, each Purchaser and its respective counsel have chosen to
communicate with the Company through Mintz. Mintz does not represent any of the Purchasers and only represents the Placement Agent .  The
Company has elected to provide all Purchasers with the same terms and Transaction Documents for the convenience of the Company and not
because it was required or requested to do so by any of the Purchasers.  It is expressly understood and agreed that each provision contained in
this Agreement and in each other Transaction Document is between the Company and a Purchaser, solely, and not between the Company and
the Purchasers collectively and not between and among the Purchasers.

5.18 Liquidated Damages.  The Company’s obligations to pay any partial liquidated damages or other amounts owing under
the Transaction Documents is a continuing obligation of the Company and shall not terminate until all unpaid partial liquidated damages and
other amounts have been paid notwithstanding the fact that the instrument or security pursuant to which such partial liquidated damages or
other amounts are due and payable shall have been canceled.

5.19 Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of any action or the expiration of
any right required or granted herein shall not be a Business Day, then such action may be taken or such right may be exercised on the next
succeeding Business Day.

5.20 Construction. The parties agree that each of them and/or their respective counsel have reviewed and had an opportunity
to revise the Transaction Documents and, therefore, the normal rule of construction to the effect that any ambiguities are to be resolved against
the drafting party shall not be employed in the interpretation of the Transaction Documents or any amendments thereto. In addition, each and
every reference to share prices and shares of Common Stock in any Transaction Document shall be subject to adjustment for reverse and
forward stock splits, stock dividends, stock combinations and other similar transactions of the Common Stock that occur after the date of this
Agreement.

5.21 WAIVER OF JURY TRIAL .  IN ANY ACTION, SUIT, OR PROCEEDING IN ANY JURISDICTION
BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY, THE PARTIES EACH KNOWINGLY AND INTENTIONALLY,
TO THE GREATEST EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY, UNCONDITIONALLY,
IRREVOCABLY AND EXPRESSLY WAIVES FOREVER TRIAL BY JURY.

 

(Signature Pages Follow)
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IN WITNESS WHEREOF, the parties hereto have caused this Securities Purchase Agreement to be duly executed by their respective
authorized signatories as of the date first indicated above.

 
RA MEDICAL SYSTEMS, INC.
 
 

Address for Notice:
 
2070 Las Palmas Drive
Carlsbad, CA 92011
Attn: Will McGuire
E-Mail: wmcguire@ramed.com
Fax:

By:/s/ Will McGuire_______________
     Name: Will McGuire
     Title: Chief Executive Officer
 
 
With a copy to (which shall not constitute notice):

 

 
Wilson Sonsini Goodrich & Rosati, P.C.
12235 El Camino Real
San Diego, CA 92130
E-mail: mwaters@wsgr.com
Attention: Martin J. Waters
 

 

 
 
 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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[PURCHASER SIGNATURE PAGES TO RMED SECURITIES PURCHASE AGREEMENT]
 

IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase Agreement to be duly executed by their respective
authorized signatories as of the date first indicated above.

Name of Purchaser: Armistice Capital Master Fund Ltd.

Signature of Authorized Signatory of Purchaser: /s/ Steven Boyd

Name of Authorized Signatory: Steven Boyd

Title of Authorized Signatory: CIO of Armistaice Capital, LLC, the Investment Manager

Email Address of Authorized Signatory: _________________________________________

Facsimile Number of Authorized Signatory: __________________________________________

Address for Notice to Purchaser:
 
 
Address for Delivery of Securities to Purchaser (if not same as address for notice):
 
 
Subscription Amount: $8,000,000
 
Class A Units: _________________
 
Class B Units: _______________
 
Warrant Shares: _________________
 
EIN Number: ____________________
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Exhibit 10.5
 

REGISTRATION RIGHTS AGREEMENT
 

This Registration Rights Agreement (this “Agreement”) is made and entered into as of January 9, 2023, between Ra Medical
Systems, Inc., a Delaware corporation (the “Company”), and each of the several purchasers signatory hereto (each such purchaser, a
“Purchaser” and, collectively, the “Purchasers”).
 

This Agreement is made pursuant to the Securities Purchase Agreement, dated as of the date hereof, between the Company and each
Purchaser (the “Purchase Agreement”).
 

The Company and each Purchaser hereby agrees as follows:
 
        1. Definitions.
 

Capitalized terms used and not otherwise defined herein that are defined in the Purchase Agreement shall have the
meanings given such terms in the Purchase Agreement. As used in this Agreement, the following terms shall have the following meanings:

 
            “Advice” shall have the meaning set forth in Section 6(d).
 

“Certificate of Designation” means the Certificate of Designation to be filed on January 9, 2023 by the Company with the
Secretary of State of Delaware, defining the rights, preferences and privileges of the Series A Preferred Stock.

 
“Commission” means the U.S. Securities and Exchange Commission.
 
“Common Stock” means the common stock of the Company, par value $0.0001 per share.
 
“Conversion Shares” means, collectively, the shares of Common Stock issuable upon conversion of the shares of Preferred

Stock in accordance with the terms hereof.

“Effectiveness Date” means, with respect to the Initial Registration Statement required to be filed hereunder, the 60th
calendar day following the date hereof (or, in the event of a “full review” by the Commission, the 90th calendar day following the
date hereof) and with respect to any additional Registration Statements which may be required pursuant to Section 2(c) or Section
3(c), the 60th calendar day following the date on which an additional Registration Statement is required to be filed hereunder (or, in
the event of a “full review” by the Commission, the 90th calendar day following the date such additional Registration Statement is
required to be filed hereunder); provided, however, that in the event the Company is notified by the Commission that one or more of
the above Registration Statements will not be reviewed or is no longer subject to further review and comments, the Effectiveness
Date as to such Registration

 



 
Statement shall be the fifth Trading Day following the date on which the Company is so notified if such date precedes the dates
otherwise required above, provided, further, if such Effectiveness Date falls on a day that is not a Trading Day, then the Effectiveness
Date shall be the next succeeding Trading Day.

 
“Effectiveness Period” shall have the meaning set forth in Section 2(a).
 
“Event” shall have the meaning set forth in Section 2(d).
 
“Event Date” shall have the meaning set forth in Section 2(d).
 
“Filing Date” means, with respect to the Initial Registration Statement required hereunder, the 30th calendar day following

the date hereof and, with respect to any additional Registration Statements which may be required pursuant to Section 2(c) or Section
3(c), the earliest practical date on which the Company is permitted by SEC Guidance to file such additional Registration Statement
related to the Registrable Securities.

 
“Holder” or “Holders” means the holder or holders, as the case may be, from time to time of Registrable Securities.
 
“Indemnified Party” shall have the meaning set forth in Section 5(c).
 
“Indemnifying Party” shall have the meaning set forth in Section 5(c).
 
“Initial Registration Statement” means the initial Registration Statement filed pursuant to this Agreement.
 
“Losses” shall have the meaning set forth in Section 5(a).
 
“Plan of Distribution” shall have the meaning set forth in Section 2(a).
 
“Preferred Stock” means the Company’s Series A Convertible Preferred Stock, issued pursuant to the Purchase

Agreement, having the rights, preferences and privileges set forth in the Certificate of Designation.

“Prospectus” means the prospectus included in a Registration Statement (including, without limitation, a prospectus that
includes any information previously omitted from a prospectus filed as part of an effective registration statement in reliance upon
Rule 430A promulgated by the Commission pursuant to the Securities Act), as amended or supplemented by any prospectus
supplement, with respect to the terms of the offering of any portion of the Registrable Securities covered by a Registration Statement,
and all other amendments and supplements to the Prospectus, including post-effective amendments, and all material incorporated by
reference or deemed to be incorporated by reference in such Prospectus.
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“Registrable Securities” means, as of any date of determination, (a) all shares of Common Stock then issued and issuable
upon conversion in full of the Preferred Stock (assuming on such date the shares of Preferred Stock are converted in full without
regard to any conversion limitations therein) and any shares of Common Stock issued pursuant to the Purchase Agreement, (b) all
Warrant Shares then issued and issuable upon exercise of the Warrants (assuming on such date the Warrants are exercised in full
without regard to any exercise limitations therein), (c) any additional shares of Common Stock issued and issuable in connection with
any anti-dilution provisions in the Preferred Stock or (without giving effect to any limitations on conversion set forth in the Certificate
of Designation) and (d) any securities issued or then issuable upon any stock split, dividend or other distribution,  recapitalization or
similar event with respect to the foregoing; provided, however, that any such Registrable Securities shall cease to be Registrable
Securities (and the Company shall not be required to maintain the effectiveness of any, or file another, Registration Statement
hereunder with respect thereto) for so long as (a) a Registration Statement with respect to the sale of such Registrable Securities is
declared effective by the Commission under the Securities Act and such Registrable Securities have been disposed of by the Holder in
accordance with such effective Registration Statement, (b) such Registrable Securities have been previously sold in accordance with
Rule 144, or (c) such securities become eligible for resale without volume or manner-of-sale restrictions and without current public
information pursuant to Rule 144 as set forth in a written opinion letter to such effect, addressed, delivered and acceptable to the
Transfer Agent and the affected Holders (assuming that such securities and any securities issuable upon exercise, conversion or
exchange of which, or as a dividend upon which, such securities were issued or are issuable, were at no time held by any Affiliate of
the Company.

 
“Registration Statement” means any registration statement required to be filed hereunder pursuant to Section 2(a) and any

additional registration statements contemplated by Section 2(c) or Section 3(c), including (in each case) the Prospectus, amendments
and supplements to any such registration statement or Prospectus, including pre- and post-effective amendments, all exhibits thereto,
and all material incorporated by reference or deemed to be incorporated by reference in any such registration statement.

 
“Rule 415” means Rule 415 promulgated by the Commission pursuant to the Securities Act, as such Rule may be amended

or interpreted from time to time, or any similar rule or regulation hereafter adopted by the Commission having substantially the same
purpose and effect as such Rule.

 
“Rule 424” means Rule 424 promulgated by the Commission pursuant to the Securities Act, as such Rule may be amended

or interpreted from time to time, or any similar rule or regulation hereafter adopted by the Commission having substantially the same
purpose and effect as such Rule.
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“Selling Stockholder Questionnaire” shall have the meaning set forth in Section 3(a).
 
“SEC Guidance” means (i) any publicly-available written or oral guidance of the Commission staff, or any comments,

requirements or requests of the Commission staff and (ii) the Securities Act.
 
“Securities Act” means the Securities Act of 1933, as amended.
 

“Series F Warrants” refer to the Common Stock purchase warrants delivered to the Purchasers pursuant to the Purchase
Agreement, which Warrants shall be exercisable immediately and have a term of exercise equal to two (2) years.

“Series G Warrants” refer to the Common Stock purchase warrants delivered to the Purchasers pursuant to the Purchase
Agreement, which Warrants shall be exercisable immediately and have a term of exercise equal to six (6) years.

 
“Trading Day” means a day on which the principal Trading Market is open for business.
 
“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for

trading on the date in question: the NYSE American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global
Select Market or the New York Stock Exchange (or any successors to any of the foregoing).

 
“Transfer Agent” means American Stock Transfer & Trust Company, LLC, the current transfer agent of the Company,

with a mailing address of 6201 15th Avenue, Brooklyn, New York 11219, and a facsimile number of (718) 234-5001, and any
successor transfer agent of the Company.

“Warrants” means, collectively, the Series F Warrants and the Series G Warrants .

“Warrant Shares” means the shares of Common Stock issuable upon exercise of the Warrants.
 
        2. Shelf Registration.
 

(a) On or prior to each Filing Date, the Company shall prepare and file with the Commission a Registration
Statement covering the resale of all of the Registrable Securities that are not then registered on an effective Registration Statement for
an offering to be made on a continuous basis pursuant to Rule 415.  Each Registration Statement filed hereunder shall be on Form S-3
(except if the Company is not then eligible to register for resale the Registrable Securities on
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Form S-3, in which case such registration shall be on another appropriate form in accordance herewith, subject to the provisions of
Section 2(e)) and shall contain (unless otherwise directed by at least 85% in interest of the Holders) substantially the “Plan of
Distribution” attached hereto as Annex A and substantially the “Selling Stockholder” section attached hereto as Annex B; provided,
however, that no Holder shall be required to be named as an “underwriter” without such Holder’s express prior written consent,
unless determined by the Company to be required to be named as an “underwriter” by applicable law, pursuant to SEC Guidance or
the rules or regulations of any regulatory agency, listing exchange or Trading Market .  Subject to the terms of this Agreement, the
Company shall cause a Registration Statement filed under this Agreement (including, without limitation, under Section 3(c)) to be
declared effective under the Securities Act as promptly as possible after the filing thereof, but in any event no later than the applicable
Effectiveness Date, and shall use its best efforts to keep such Registration Statement continuously effective under the Securities Act
until the date that all Registrable Securities covered by such Registration Statement (i) have been sold, thereunder or pursuant to Rule
144, or (ii) may be sold without volume or manner-of-sale restrictions pursuant to Rule 144 and without the requirement for the
Company to be in compliance with the current public information requirement under Rule 144, as determined by the counsel to the
Company pursuant to a written opinion letter to such effect, addressed and acceptable to the Transfer Agent and the affected Holders
(the “Effectiveness Period”).  The Company shall telephonically request effectiveness of a Registration Statement as of 5:00 p.m.
(New York City time) on a Trading Day.   The Company shall immediately notify the Holders via facsimile or by e-mail of the
effectiveness of a Registration Statement on the same Trading Day that the Company telephonically confirms effectiveness with the
Commission, which shall be the date requested for effectiveness of such Registration Statement.  The Company shall, by 9:30 a.m.
(New York City time) on the Trading Day after  the effective date of such Registration Statement, file a final Prospectus with the
Commission as required by Rule 424.  Failure to so notify the Holder within one (1) Trading Day of such notification of effectiveness
or failure to file a final Prospectus as foresaid shall be deemed an Event under Section 2(d).
 

(b)  Notwithstanding the registration obligations set forth in Section 2(a), if the Commission informs the Company
that all of the Registrable Securities cannot, as a result of the application of Rule 415, be registered for resale as a secondary offering
on a single registration statement, the Company agrees to promptly inform each of the Holders thereof and file amendments to the
Initial Registration Statement as required by the Commission, covering the maximum number of Registrable Securities permitted to
be registered by the Commission, on Form S-3 or such other form available to register for resale the Registrable Securities as a
secondary offering, subject to the provisions of Section 2(e) with respect to filing on Form S-3 or other appropriate form, and subject
to the provisions of Section 2(d) with respect to the payment of liquidated damages; provided, however, that prior to filing such
amendment, the Company shall be
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obligated to use diligent efforts to advocate with the Commission for the registration of all of the Registrable Securities in accordance
with the SEC Guidance, including without limitation, Compliance and Disclosure Interpretation 612.09.

 
(c) Notwithstanding any other provision of this Agreement and subject to the payment of liquidated damages

pursuant to Section 2(d), if the Commission or any SEC Guidance sets forth a limitation on the number of Registrable Securities
permitted to be registered on a particular Registration Statement as a secondary offering (and notwithstanding that the Company used
diligent efforts to advocate with the Commission for the registration of all or a greater portion of Registrable Securities), unless
otherwise directed in writing by a Holder as to its Registrable Securities, the number of Registrable Securities to be registered on such
Registration Statement will be reduced as follows:

 
 a. First, the Company shall reduce or eliminate any securities to be included other than Registrable Securities;

 
 b. Second, the Company shall reduce Registrable Securities represented by Warrant Shares (applied, in the case that some

Warrant Shares may be registered, to the Holders on a pro rata basis based on the total number of unregistered Warrant
Shares held by such Holders);

 
 c. Third, the Company shall reduce Registrable Securities represented by Conversion Shares (applied, in the case that

some Conversion Shares may be registered, to the Holders on a pro rata basis based on the total number of unregistered
Conversion Shares held by such Holders); and
 

 d. Fourth, the Company shall reduce Registrable Securities represented by the number of shares of Common Stock issued
pursuant to the Purchase Agreement (applied, in the case that some shares of Common Stock may be registered, to the
Holders on a pro rata basis based on the total number of unregistered shares of Common Stock held by such Holders).
 

 
In the event of a cutback hereunder, the Company shall give the Holder at least five (5) Trading Days prior written notice along with
the calculations as to such Holder’s allotment.  In the event the Company amends the Initial Registration Statement in accordance
with the foregoing, the Company will use its best efforts to file with the Commission, as promptly as allowed by Commission or SEC
Guidance provided to the Company or to registrants of securities in general, one or more registration statements on Form S-3 or such
other form available to register for resale those Registrable Securities that were not registered for resale on the Initial Registration
Statement, as amended.
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(d) Subject to the provisions of Section 3(m), if: (i) the Company does not cause the Initial Registration Statement
to be filed on or prior to its Filing Date (if the Company files the Initial Registration Statement without affording the Holders the
opportunity to review and comment on the same as required by Section 3(a) herein, the Company shall be deemed to have not
satisfied this clause (i)), or (ii) the Company fails to file with the Commission a request for acceleration of a Registration Statement in
accordance with Rule 461 promulgated by the Commission pursuant to the Securities Act, within five (5) Trading Days of the date
that the Company is notified (orally or in writing, whichever is earlier) by the Commission that such Registration Statement will not
be “reviewed” or will not be subject to further review, or (iii) prior to the effective date of a Registration Statement, the Company
fails to file a pre-effective amendment and otherwise respond in writing to comments made by the Commission in respect of such
Registration Statement within ten (10) calendar days after the receipt of comments by or notice from the Commission that such
amendment is required in order for such Registration Statement to be declared effective, or (iv) the Company does not cause a
Registration Statement registering for resale all of the Registrable Securities, as such amount may be reduced pursuant to Section
2(b), to be declared effective by the Commission by the Effectiveness Date of the Initial Registration Statement, or (v) after the
effective date of a Registration Statement, such Registration Statement ceases for any reason to remain continuously effective as to all
Registrable Securities included in such Registration Statement, or the Holders are otherwise not permitted to utilize the Prospectus
therein to resell such Registrable Securities, for more than ten (10) consecutive calendar days or more than an aggregate of fifteen
(15) calendar days (which need not be consecutive calendar days) during any twelve (12) month period (any such failure or breach
being referred to as an “Event”, and for purposes of clauses (i) and (iv), the date on which such Event occurs, and for purpose of
clause (ii) the date on which such five (5) Trading Day period is exceeded, and for purpose of clause (iii) the date which such ten
(10) calendar day period is exceeded, and for purpose of clause (v) the date on which such ten (10) or fifteen (15) calendar day
period, as applicable, is exceeded being referred to as “Event Date”), then, in addition to any other rights the Holders may have
hereunder or under applicable law, on each such Event Date and on each monthly anniversary of each such Event Date (if the
applicable Event shall not have been cured by such date) until the applicable Event is cured, the Company shall pay to each Holder an
amount in cash, as partial liquidated damages and not as a penalty, equal to the product of 2.0% multiplied by the aggregate
Subscription Amount paid by such Holder pursuant to the Purchase Agreement.  If the Company fails to pay any partial liquidated
damages pursuant to this Section in full within seven (7) days after the date payable, the Company will pay interest thereon at a rate
of 18% per annum (or such lesser maximum amount that is permitted to be paid by applicable law) to the Holder, accruing daily from
the date such partial liquidated damages are due until such amounts, plus all such interest thereon, are paid in full. The partial
liquidated damages pursuant to the terms hereof shall apply on a daily pro rata basis for any portion of a month prior to the cure of an
Event.
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(e) If Form S-3 is not available for the registration of the resale of Registrable Securities hereunder, the Company
shall (i) register the resale of the Registrable Securities on another appropriate form and (ii) undertake to register the Registrable
Securities on Form S-3 as soon as such form is available, provided that the Company shall maintain the effectiveness of the
Registration Statement then in effect until such time as a Registration Statement on Form S-3 covering the Registrable Securities has
been declared effective by the Commission.

 
(f) Notwithstanding anything to the contrary contained herein, in no event shall the Company be permitted to name

any Holder or affiliate of a Holder as any “underwriter” without the prior written consent of such Holder, unless determined by the
Company to be required to be named as an "underwriter" by applicable law, pursuant to SEC Guidance or the rules or regulations of
any regulatory agency, listing exchange or Trading Market.
 

        3. Registration Procedures.
 
               In connection with the Company’s registration obligations hereunder, the Company shall:
 

(a) Not less than five (5) Trading Days prior to the filing of each Registration Statement and not less than one (1)
Trading Day prior to the filing of any related Prospectus or any amendment or supplement thereto (including any document that
would be incorporated or deemed to be incorporated therein by reference), the Company shall (i) furnish to each Holder copies of all
such documents proposed to be filed, which documents (other than those incorporated or deemed to be incorporated by reference)
will be subject to the review of such Holders, and (ii) cause its officers and directors, counsel and independent registered public
accountants to respond to such inquiries as shall be necessary, in the reasonable opinion of respective counsel to each Holder, to
conduct a reasonable investigation within the meaning of the Securities Act. The Company shall not file a Registration Statement or
any such Prospectus or any amendments or supplements thereto to which the Holders of a majority of the Registrable Securities shall
reasonably object in good faith, provided that, the Company is notified of such objection in writing no later than five (5) Trading
Days after the Holders have been so furnished copies of a Registration Statement or one (1) Trading Day after the Holders have been
so furnished copies of any related Prospectus or amendments or supplements thereto. Each Holder agrees to furnish to the Company a
completed questionnaire in the form attached to this Agreement as Annex C (a “Selling Stockholder Questionnaire”) on a date that is
not less than two (2) Trading Days prior to the Filing Date or by the end of the fourth (4 th) Trading Day following the date on which
such Holder receives draft materials in accordance with this Section.  
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(b) (i) Prepare and file with the Commission such amendments, including post-effective amendments, to a
Registration Statement and the Prospectus used in connection therewith as may be necessary to keep a Registration Statement
continuously effective as to the applicable Registrable Securities for the Effectiveness Period and prepare and file with the
Commission such additional Registration Statements in order to register for resale under the Securities Act all of the Registrable
Securities, (ii) cause the related Prospectus to be amended or supplemented by any required Prospectus supplement (subject to the
terms of this Agreement), and, as so supplemented or amended, to be filed pursuant to Rule 424, (iii) respond as promptly as
reasonably possible to any comments received from the Commission with respect to a Registration Statement or any amendment
thereto and provide as promptly as reasonably possible to the Holders true and complete copies of all correspondence from and to the
Commission relating to a Registration Statement (provided that, the Company shall excise any information contained therein which
would constitute material non-public information regarding the Company or any of its Subsidiaries), and (iv) comply in all material
respects with the applicable provisions of the Securities Act and the Exchange Act with respect to the disposition of all Registrable
Securities covered by a Registration Statement during the applicable period in accordance (subject to the terms of this Agreement)
with the intended methods of disposition by the Holders thereof set forth in such Registration Statement as so amended or in such
Prospectus as so supplemented.
 

(c) If during the Effectiveness Period, the number of Registrable Securities at any time exceeds 100% of the
number of shares of Common Stock then registered in a Registration Statement, then the Company shall file as soon as reasonably
practicable, but in any case prior to the applicable Filing Date, an additional Registration Statement covering the resale by the
Holders of not less than the number of such Registrable Securities.  
 

(d) Notify the Holders of Registrable Securities to be sold (which notice shall, pursuant to clauses (iii) through (vi)
hereof, be accompanied by an instruction to suspend the use of the Prospectus until the requisite changes have been made) as
promptly as reasonably possible (and, in the case of (i)(A) below, not less than one (1) Trading Day prior to such filing) and (if
requested by any such Person) confirm such notice in writing no later than one (1) Trading Day following the day (i)(A) when a
Prospectus or any Prospectus supplement or post-effective amendment to a Registration Statement is proposed to be filed, (B) when
the Commission notifies the Company whether there will be a “review” of such Registration Statement and whenever the
Commission comments in writing on such Registration Statement, and (C) with respect to a Registration Statement or any post-
effective amendment, when the same has become effective, (ii) of any request by the Commission or any other federal or state
governmental authority for amendments or supplements to a Registration Statement or Prospectus or for additional information, (iii)
of the issuance by the Commission or any other federal or state governmental authority of any stop order suspending the
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effectiveness of a Registration Statement covering any or all of the Registrable Securities or the initiation of any Proceedings for that
purpose, (iv) of the receipt by the Company of any notification with respect to the suspension of the qualification or exemption from
qualification of any of the Registrable Securities for sale in any jurisdiction, or the initiation or threatening of any Proceeding for such
purpose, (v) of the occurrence of any event or passage of time that makes the financial statements included in a Registration
Statement ineligible for inclusion therein or any statement made in a Registration Statement or Prospectus or any document
incorporated or deemed to be incorporated therein by reference untrue in any material respect or that requires any revisions to a
Registration Statement, Prospectus or other documents so that, in the case of a Registration Statement or the Prospectus, as the case
may be, it will not contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary to make the statements therein, in light of the circumstances under which they were made, not misleading, and (vi) of the
occurrence or existence of any pending corporate development with respect to the Company that the Company believes may be
material and that, in the determination of the Company, makes it not in the best interest of the Company to allow continued
availability of a Registration Statement or Prospectus; provided, however, that in no event shall any such notice contain any
information which would constitute material, non-public information regarding the Company or any of its Subsidiaries unless such
information is required by the notice itself.
 

(e) Use its best efforts to avoid the issuance of, or, if issued, obtain the withdrawal of (i) any order stopping or
suspending the effectiveness of a Registration Statement, or (ii) any suspension of the qualification (or exemption from qualification)
of any of the Registrable Securities for sale in any jurisdiction, at the earliest practicable moment.

 
(f) Furnish to each Holder, without charge, at least one conformed copy of each such Registration Statement and

each amendment thereto, including financial statements and schedules, all documents incorporated or deemed to be incorporated
therein by reference to the extent requested by such Person, and all exhibits to the extent requested by such Person (including those
previously furnished or incorporated by reference) promptly after the filing of such documents with the Commission, provided that
any such item which is available on the EDGAR system (or successor thereto) need not be furnished in physical form.

 
(g) Subject to the terms of this Agreement, the Company hereby consents to the use of such Prospectus and each

amendment or supplement thereto by each of the selling Holders in connection with the offering and sale of the Registrable Securities
covered by such Prospectus and any amendment or supplement thereto, except after the giving of any notice pursuant to Section 3(d).

 

76
 



 
 

(h)  Prior to any resale of Registrable Securities by a Holder, use its commercially reasonable efforts to register or
qualify or cooperate with the selling Holders in connection with the registration or qualification (or exemption from the Registration
or qualification) of such Registrable Securities for the resale by the Holder under the securities or Blue Sky laws of such jurisdictions
within the United States as any Holder reasonably requests in writing, to keep each registration or qualification (or exemption
therefrom) effective during the Effectiveness Period and to do any and all other acts or things reasonably necessary to enable the
disposition in such jurisdictions of the Registrable Securities covered by each Registration Statement, provided that the Company
shall not be required to qualify generally to do business in any jurisdiction where it is not then so qualified, subject the Company to
any material tax in any such jurisdiction where it is not then so subject or file a general consent to service of process in any such
jurisdiction.

 
(i) If requested by a Holder, cooperate with such Holder to facilitate the timely preparation and delivery of

certificates representing Registrable Securities to be delivered to a transferee pursuant to a Registration Statement, which certificates
shall be free, to the extent permitted by the Purchase Agreement, of all restrictive legends, and to enable such Registrable Securities
to be in such denominations and registered in such names as any such Holder may request.

 
(j) Upon the occurrence of any event contemplated by Section 3(d), as promptly as reasonably possible under the

circumstances taking into account the Company’s good faith assessment of any adverse consequences to the Company and its
stockholders of the premature disclosure of such event, prepare a supplement or amendment, including a post-effective amendment,
to a Registration Statement or a supplement to the related Prospectus or any document incorporated or deemed to be incorporated
therein by reference, and file any other required document so that, as thereafter delivered, neither a Registration Statement nor such
Prospectus will contain an untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary
to make the statements therein, in light of the circumstances under which they were made, not misleading.  If the Company notifies
the Holders in accordance with clauses (iii) through (vi) of Section 3(d) above to suspend the use of any Prospectus until the requisite
changes to such Prospectus have been made, then the Holders shall suspend use of such Prospectus.  The Company will use its best
efforts to ensure that the use of the Prospectus may be resumed as promptly as is practicable.  The Company shall be entitled to
exercise its right under this Section 3(j) to suspend the availability of a Registration Statement and Prospectus, subject to the payment
of partial liquidated damages otherwise required pursuant to Section 2(d), for a period not to exceed 60 calendar days (which need not
be consecutive days) in any 12-month period.
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(k) Otherwise use commercially reasonable efforts to comply with all applicable rules and regulations of the
Commission under the Securities Act and the Exchange Act, including, without limitation, Rule 172 under the Securities Act, file any
final Prospectus, including any supplement or amendment thereof, with the Commission pursuant to Rule 424 under the Securities
Act, promptly inform the Holders in writing if, at any time during the Effectiveness Period, the Company does not satisfy the
conditions specified in Rule 172 and, as a result thereof, the Holders are required to deliver a Prospectus in connection with any
disposition of Registrable Securities and take such other actions as may be reasonably necessary to facilitate the registration of the
Registrable Securities hereunder.

 
(l) The Company shall use its best efforts to maintain eligibility for use of Form S-3 (or any successor form thereto)

for the registration of the resale of Registrable Securities.
 

(m) The Company may require each selling Holder to furnish to the Company a certified statement as to the number
of shares of Common Stock beneficially owned by such Holder and, if required by the Commission, the natural persons thereof that
have voting and dispositive control over the shares. Notwithstanding the provisions of Section 2(d), during any periods that the
Company is unable to meet its obligations hereunder with respect to the registration of the Registrable Securities solely because any
Holder fails to furnish such information within three Trading Days of the Company’s request, any liquidated damages that are
accruing at such time as to such Holder only shall be tolled and any Event that may otherwise occur solely because of such delay shall
be suspended as to such Holder only, until such information is delivered to the Company.

 
        4. Registration Expenses. All fees and expenses incident to the performance of or compliance with, this Agreement by the
Company shall be borne by the Company whether or not any Registrable Securities are sold pursuant to a Registration Statement. The fees and
expenses referred to in the foregoing sentence shall include, without limitation, (i) all registration and filing fees (including, without limitation,
fees and expenses of the Company’s counsel and independent registered public accountants) (A) with respect to filings made with the
Commission, (B) with respect to filings required to be made with any Trading Market on which the Common Stock is then listed for trading,
and (C) in compliance with applicable state securities or Blue Sky laws reasonably agreed to by the Company in writing (including, without
limitation, fees and disbursements of counsel for the Company in connection with Blue Sky qualifications or exemptions of the Registrable
Securities), (ii) printing expenses (including, without limitation, expenses of printing certificates for Registrable Securities), (iii) messenger,
telephone and delivery expenses, (iv) fees and disbursements of counsel for the Company, (v) Securities Act liability insurance, if the
Company so desires such insurance, and (vi) fees and expenses of all other Persons retained by the Company in connection with the
consummation of the transactions contemplated by this Agreement.  
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In addition, the Company shall be responsible for all of its internal expenses incurred in connection with the consummation of the transactions
contemplated by this Agreement (including, without limitation, all salaries and expenses of its officers and employees performing legal or
accounting duties), the expense of any annual audit and the fees and expenses incurred in connection with the listing of the Registrable
Securities on any securities exchange as required hereunder.  In no event shall the Company be responsible for any broker or similar
commissions of any Holder or, except to the extent provided for in the Transaction Documents, any legal fees or other costs of the Holders.
 
        5. Indemnification.
 

(a) Indemnification by the Company. The Company shall, notwithstanding any termination of this Agreement,
indemnify and hold harmless each Holder, the officers, directors, members, partners, agents, brokers (including brokers who offer
and sell Registrable Securities as principal as a result of a pledge or any failure to perform under a margin call of Common Stock),
investment advisors and employees (and any other Persons with a functionally equivalent role of a Person holding such titles,
notwithstanding a lack of such title or any other title) of each of them, each Person who controls any such Holder (within the meaning
of Section 15 of the Securities Act or Section 20 of the Exchange Act) and the officers, directors, members, stockholders, partners,
agents and employees (and any other Persons with a functionally equivalent role of a Person holding such titles, notwithstanding a
lack of such title or any other title) of each such controlling Person, to the fullest extent permitted by applicable law, from and against
any and all losses, claims, damages, liabilities, costs (including, without limitation, reasonable attorneys’ fees) and expenses
(collectively, “Losses”), as incurred, arising out of or relating to (1) any untrue or alleged untrue statement of a material fact contained
in a Registration Statement, any Prospectus or any form of prospectus or in any amendment or supplement thereto or in any
preliminary prospectus, or arising out of or relating to any omission or alleged omission of a material fact required to be stated therein
or necessary to make the statements therein (in the case of any Prospectus or supplement thereto, in light of the circumstances under
which they were made) not misleading or (2) any violation or alleged violation by the Company of the Securities Act, the Exchange
Act or any state securities law, or any rule or regulation thereunder, in connection with the performance of its obligations under this
Agreement, except to the extent, but only to the extent, that (i) such untrue statements or omissions are based solely upon information
regarding such Holder furnished in writing to the Company by such Holder expressly for use therein, or to the extent that such
information relates to such Holder or such Holder’s proposed method of distribution of Registrable Securities and was reviewed and
expressly approved in writing by such Holder expressly for use in a Registration Statement, such Prospectus or in any amendment or
supplement thereto (it being understood that the Holder has approved Annex A hereto for this purpose) or (ii) in the case of an
occurrence of an event of the type specified in Section 3(d)(iii)(vi), the use by such Holder of an outdated, defective or otherwise
unavailable Prospectus after
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the Company has notified such Holder in writing that the Prospectus is outdated, defective or otherwise unavailable for use by such
Holder and prior to the receipt by such Holder of the Advice contemplated in Section 6(d).  The Company shall notify the Holders
promptly of the institution, threat or assertion of any Proceeding arising from or in connection with the transactions contemplated by
this Agreement of which the Company is aware. Such indemnity shall remain in full force and effect regardless of any investigation
made by or on behalf of such indemnified person and shall survive the transfer of any Registrable Securities by any of the Holders in
accordance with Section 6(h).
 

(b) Indemnification by Holders. Each Holder shall, severally and not jointly, indemnify and hold harmless the
Company, its directors, officers, agents and employees, each Person who controls the Company (within the meaning of Section 15 of
the Securities Act and Section 20 of the Exchange Act), and the directors, officers, agents or employees of such controlling Persons,
to the fullest extent permitted by applicable law, from and against all Losses, as incurred, to the extent arising out of or based solely
upon: any untrue or alleged untrue statement of a material fact contained in any Registration Statement, any Prospectus, or in any
amendment or supplement thereto or in any preliminary prospectus, or arising out of or relating to any omission or alleged omission
of a material fact required to be stated therein or necessary to make the statements therein (in the case of any Prospectus or
supplement thereto, in light of the circumstances under which they were made) not misleading (i) to the extent, but only to the extent,
that such untrue statement or omission is contained in any information so furnished in writing by such Holder to the Company
expressly for inclusion in such Registration Statement or such Prospectus or (ii) to the extent, but only to the extent, that such
information relates to such Holder’s information provided in the Selling Stockholder Questionnaire or the proposed method of
distribution of Registrable Securities and was reviewed and expressly approved in writing by such Holder expressly for use in a
Registration Statement (it being understood that the Holder has approved Annex A hereto for this purpose), such Prospectus or in any
amendment or supplement thereto.  In no event shall the liability of a selling Holder be greater in amount than the dollar amount of
the proceeds (net of all expenses paid by such Holder in connection with any claim relating to this Section 5 and the amount of any
damages such Holder has otherwise been required to pay by reason of such untrue statement or omission) received by such Holder
upon the sale of the Registrable Securities included in the Registration Statement giving rise to such indemnification obligation.
 

(c) Conduct of Indemnification Proceedings. If any Proceeding shall be brought or asserted against any Person
entitled to indemnity hereunder (an “Indemnified Party”), such Indemnified Party shall promptly notify the Person from whom
indemnity is sought (the “Indemnifying Party”) in writing, and the Indemnifying Party shall have the right to assume the defense
thereof, including the employment of counsel reasonably satisfactory to the Indemnified Party and the payment of all fees and
expenses incurred in connection with defense thereof,

80
 



 
provided that the failure of any Indemnified Party to give such notice shall not relieve the Indemnifying Party of its obligations or
liabilities pursuant to this Agreement, except (and only) to the extent that it shall be finally determined by a court of competent
jurisdiction (which determination is not subject to appeal or further review) that such failure shall have materially and adversely
prejudiced the Indemnifying Party.

 
               An Indemnified Party shall have the right to employ separate counsel in any such Proceeding and to participate in the
defense thereof, but the fees and expenses of such counsel shall be at the expense of such Indemnified Party or Parties unless:  (1) the
Indemnifying Party has agreed in writing to pay such fees and expenses, (2) the Indemnifying Party shall have failed promptly to
assume the defense of such Proceeding and to employ counsel reasonably satisfactory to such Indemnified Party in any such
Proceeding, or (3) the named parties to any such Proceeding (including any impleaded parties) include both such Indemnified Party
and the Indemnifying Party, and counsel to the Indemnified Party shall reasonably believe that a material conflict of interest is likely
to exist if the same counsel were to represent such Indemnified Party and the Indemnifying Party (in which case, if such Indemnified
Party notifies the Indemnifying Party in writing that it elects to employ separate counsel at the expense of the Indemnifying Party, the
Indemnifying Party shall not have the right to assume the defense thereof and the reasonable fees and expenses of no more than one
separate counsel shall be at the expense of the Indemnifying Party).  The Indemnifying Party shall not be liable for any settlement of
any such Proceeding effected without its written consent, which consent shall not be unreasonably withheld or delayed.  No
Indemnifying Party shall, without the prior written consent of the Indemnified Party, effect any settlement of any pending Proceeding
in respect of which any Indemnified Party is a party, unless such settlement includes an unconditional release of such Indemnified
Party from all liability on claims that are the subject matter of such Proceeding.

 
               Subject to the terms of this Agreement, all reasonable fees and expenses of the Indemnified Party (including reasonable fees
and expenses to the extent incurred in connection with investigating or preparing to defend such Proceeding in a manner not
inconsistent with this Section) shall be paid to the Indemnified Party, as incurred, within ten (10) Trading Days of written notice
thereof to the Indemnifying Party, provided that the Indemnified Party shall promptly reimburse the Indemnifying Party for that
portion of such fees and expenses applicable to such actions for which such Indemnified Party is finally determined by a court of
competent jurisdiction (which determination is not subject to appeal or further review) not to be entitled to indemnification hereunder.

 
(d) Contribution. If the indemnification under Section 5(a) or 5(b) is unavailable to an Indemnified Party or

insufficient to hold an Indemnified Party harmless for any Losses, then each Indemnifying Party shall contribute to the amount paid
or payable by such Indemnified Party, in such proportion as is
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appropriate to reflect the relative fault of the Indemnifying Party and Indemnified Party in connection with the actions, statements or
omissions that resulted in such Losses as well as any other relevant equitable considerations. The relative fault of such Indemnifying
Party and Indemnified Party shall be determined by reference to, among other things, whether any action in question, including any
untrue or alleged untrue statement of a material fact or omission or alleged omission of a material fact, has been taken or made by, or
relates to information supplied by, such Indemnifying Party or Indemnified Party, and the par ties’ relative intent, knowledge, access
to information and opportunity to correct or prevent such action, statement or omission.  The amount paid or payable by a party as a
result of any Losses shall be deemed to include, subject to the limitations set forth in this Agreement, any reasonable attorneys’ or
other fees or expenses incurred by such party in connection with any Proceeding to the extent such party would have been
indemnified for such fees or expenses if the indemnification provided for in this Section was available to such party in accordance
with its terms.

 
               The parties hereto agree that it would not be just and equitable if contribution pursuant to this Section 5(d) were determined
by pro rata allocation or by any other method of allocation that does not take into account the equitable considerations referred to in
the immediately preceding paragraph.  In no event shall the contribution obligation of a Holder of Registrable Securities be greater in
amount than the dollar amount of the proceeds (net of all expenses paid by such Holder in connection with any claim relating to this
Section 5 and the amount of any damages such Holder has otherwise been required to pay by reason of such untrue or alleged untrue
statement or omission or alleged omission) received by it upon the sale of the Registrable Securities giving rise to such contribution
obligation.
 

The indemnity and contribution agreements contained in this Section are in addition to any liability that the Indemnifying
Parties may have to the Indemnified Parties.

 
        6. Miscellaneous.
 

(a) Remedies.  In the event of a breach by the Company or by a Holder of any of their respective obligations under this
Agreement, each Holder or the Company, as the case may be, in addition to being entitled to exercise all rights granted by law and under this
Agreement, including recovery of damages, shall be entitled to specific performance of its rights under this Agreement.  Each of the Company
and each Holder agrees that monetary damages would not provide adequate compensation for any losses incurred by reason of a breach by it of
any of the provisions of this Agreement and hereby further agrees that, in the event of any action for specific performance in respect of such
breach, it shall not assert or shall waive the defense that a remedy at law would be adequate.
 

(b) Prohibition on Filing Other Registration Statements.  Except as set forth on Schedule 6(b) attached hereto, the Company
shall not file any other registration
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statements until all Registrable Securities are registered pursuant to a Registration Statement that is declared effective by the Commission,
provided that this Section 6(b) shall not prohibit the Company from filing amendments to registration statements filed prior to the date of this
Agreement. Notwithstanding the foregoing, this Section 6(b) shall not apply to ( i ) registration statements filed with respect to the CP
Transaction or to register the resale of the securities issued in connection with the CP Transaction or (ii) registration statements on Form S-8.
 

(c) [RESERVED]
 

(d) Discontinued Disposition.  By its acquisition of Registrable Securities, each Holder agrees that, upon receipt of a notice
from the Company of the occurrence of any event of the kind described in Section 3(d)(iii) through (vi), such Holder will forthwith discontinue
disposition of such Registrable Securities under a Registration Statement until it is advised in writing (the “Advice”) by the Company that the
use of the applicable Prospectus (as it may have been supplemented or amended) may be resumed.  The Company will use its best efforts to
ensure that the use of the Prospectus may be resumed as promptly as is practicable.  The Company agrees and acknowledges that any periods
during which the Holder is required to discontinue the disposition of the Registrable Securities hereunder shall be subject to the provisions of
Section 2(d).
 

(e) Piggy-Back Registrations. If, at any time during the Effectiveness Period, there is not an effective Registration Statement
covering all of the Registrable Securities and the Company shall determine to prepare and file with the Commission a registration statement
relating to an offering for its own account or the account of others under the Securities Act of any of its equity securities, other than on Form S-
4 or Form S-8 (each as promulgated under the Securities Act) or their then equivalents relating to equity securities to be issued solely in
connection with any acquisition of any entity or business or equity securities issuable in connection with the Company’s stock option or other
employee benefit plans, then the Company shall deliver to each Holder a written notice of such determination and, if within fifteen days after
the date of the delivery of such notice, any such Holder shall so request in writing, the Company shall include in such registration statement all
or any part of such Registrable Securities such Holder requests to be registered; provided, however, that the Company shall not be required to
register any Registrable Securities pursuant to this Section 6(e) that are eligible for resale pursuant to Rule 144 (without volume restrictions or
current public information requirements) promulgated by the Commission pursuant to the Securities Act or that are the subject of a then
effective Registration Statement that is available for resales or other dispositions by such Holder.
 

(f) Amendments and Waivers. The provisions of this Agreement, including the provisions of this sentence, may not be
amended, modified or supplemented, and waivers or consents to departures from the provisions hereof may not be given, unless the same shall
be in writing and signed by the Company and the Holders of 50.1% or more of the then outstanding Registrable Securities (for purposes of
clarification, this includes any Registrable Securities issuable upon exercise or conversion of any Security),
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provided that, if any amendment, modification or waiver disproportionately and adversely impacts a Holder (or group of Holders), the consent
of such disproportionately impacted Holder (or group of Holders) shall be required.  If a Registration Statement does not register all of the
Registrable Securities pursuant to a waiver or amendment done in compliance with the previous sentence, then the number of Registrable
Securities to be registered for each Holder shall be reduced pro rata among all Holders and each Holder shall have the right to designate which
of its Registrable Securities shall be omitted from such Registration Statement. Notwithstanding the foregoing, a waiver or consent to depart
from the provisions hereof with respect to a matter that relates exclusively to the rights of a Holder or some Holders and that does not directly
or indirectly affect the rights of other Holders may be given only by such Holder or Holders of all of the Registrable Securities to which such
waiver or consent relates; provided, however, that the provisions of this sentence may not be amended, modified, or supplemented except in
accordance with the provisions of the first  sentence of this Section 6(f). No consideration shall be offered or paid to any Person to amend or
consent to a waiver or modification of any provision of this Agreement unless the same consideration also is offered to all of the parties to this
Agreement.
 

(g) Notices. Any and all notices or other communications or deliveries required or permitted to be provided hereunder shall
be delivered as set forth in the Purchase Agreement.  
 

(h) Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the successors and permitted
assigns of each of the parties and shall inure to the benefit of each Holder. The Company may not assign (except by merger) its rights or
obligations hereunder without the prior written consent of all of the Holders of the then outstanding Registrable Securities.  Each Holder may
assign their respective rights hereunder in the manner and to the Persons as permitted under Section 5.7 of the Purchase Agreement.
 

(i) No Inconsistent Agreements. Neither the Company nor any of its Subsidiaries has entered, as of the date hereof, nor shall
the Company or any of its Subsidiaries, on or after the date of this Agreement, enter into any agreement with respect to its securities, that would
have the effect of impairing the rights granted to the Holders in this Agreement or otherwise conflicts with the provisions hereof.  Except as set
forth on Schedule 6(i), neither the Company nor any of its Subsidiaries has previously entered into any agreement granting any registration
rights with respect to any of its securities to any Person that have not been satisfied in full.
 

(j) Execution and Counterparts. This Agreement may be executed in two or more counterparts, all of which when taken
together shall be considered one and the same agreement and shall become effective when counterparts have been signed by each party and
delivered to the other party, it being understood that both parties need not sign the same counterpart.  In the event that any signature is
delivered by facsimile transmission or by e-mail delivery of a “.pdf” format data file, such signature shall create a valid and binding obligation
of the party executing (or on whose behalf such signature is executed)
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with the same force and effect as if such facsimile or “.pdf” signature page were an original thereof.
 

(k) Governing Law.  All questions concerning the construction, validity, enforcement and interpretation of this Agreement
shall be determined in accordance with the provisions of the Purchase Agreement.
 

(l) Cumulative Remedies. The remedies provided herein are cumulative and not exclusive of any other remedies provided by
law.
 

(m) Severability. If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction
to be invalid, illegal, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions set forth herein shall remain in
full force and effect and shall in no way be affected, impaired or invalidated, and the parties hereto shall use their commercially reasonable
efforts to find and employ an alternative means to achieve the same or substantially the same result as that contemplated by such term,
provision, covenant or restriction. It is hereby stipulated and declared to be the intention of the parties that they would have executed the
remaining terms, provisions, covenants and restrictions without including any of such that may be hereafter declared invalid, illegal, void or
unenforceable.
 

(n) Headings. The headings in this Agreement are for convenience only, do not constitute a part of the Agreement and shall
not be deemed to limit or affect any of the provisions hereof.
 

(o) Independent Nature of Holders’ Obligations and Rights . The obligations of each Holder hereunder are several and not
joint with the obligations of any other Holder hereunder, and no Holder shall be responsible in any way for the performance of the obligations
of any other Holder hereunder. Nothing contained herein or in any other agreement or document delivered at any closing, and no action taken
by any Holder pursuant hereto or thereto, shall be deemed to constitute the Holders as a partnership, an association, a joint venture or any other
kind of group or entity, or create a presumption that the Holders are in any way acting in concert or as a group or entity with respect to such
obligations or the transactions contemplated by this Agreement or any other matters, and the Company acknowledges that the Holders are not
acting in concert or as a group, and the Company shall not assert any such claim, with respect to such obligations or transactions. Each Holder
shall be entitled to protect and enforce its rights, including without limitation the rights arising out of this Agreement, and it shall not be
necessary for any other Holder to be joined as an additional party in any proceeding for such purpose. The use of a single agreement with
respect to the obligations of the Company contained was solely in the control of the Company, not the action or decision of any Holder, and
was done solely for the convenience of the Company and not because it was required or requested to do so by any Holder.  It is expressly
understood and agreed that each provision contained in this Agreement is between the Company and a Holder, solely, and not between the
Company and the Holders collectively and not between and among Holders.
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(Signature Pages Follow)
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Exhibit 10.5
 
 
               IN WITNESS WHEREOF, the parties have executed this Registration Rights Agreement as of the date first written above.
 
RA MEDICAL SYSTEMS, INC.
 
 
By:/s/ Jonathan Will McGuire_____________________
     Name:  Jonathan Will McGuire
     Title: Chief Executive Officer
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[SIGNATURE PAGE OF HOLDERS TO RMED RRA]
 

Name of Holder: Armistice Capital Master Fund Ltd.
 
Signature of Authorized Signatory of Holder: /s/ Steven Boyd
 
Name of Authorized Signatory: Steven Boyd
 
Title of Authorized Signatory: CIO of Armistice Capital, LLC, the Investment Manager
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Annex A
 

Plan of Distribution
 

Each Selling Stockholder (the “Selling Stockholders”) of the securities and any of their pledgees, assignees and successors-in-
interest may, from time to time, sell any or all of their securities covered hereby on the principal trading market for the common stock or any
other stock exchange, market or trading facility on which the securities are traded or in private transactions.  These sales may be at fixed or
negotiated prices.  A Selling Stockholder may use any one or more of the following methods when selling securities:

 • ordinary brokerage transactions and transactions in which the broker‑dealer solicits purchasers;

 • block trades in which the broker‑dealer will attempt to sell the securities as agent but may position and resell a portion
of the block as principal to facilitate the transaction;

 • purchases by a broker‑dealer as principal and resale by the broker‑dealer for its account;

 • an exchange distribution in accordance with the rules of the applicable exchange;

 • privately negotiated transactions;

 • settlement of short sales;

 • in transactions through broker‑dealers that agree with the Selling Stockholders to sell a specified number of such
securities at a stipulated price per security;

 • through the writing or settlement of options or other hedging transactions, whether through an options exchange or
otherwise;

 • a combination of any such methods of sale; or

 • any other method permitted pursuant to applicable law.

The Selling Stockholders may also sell securities under Rule 144 or any other exemption from registration under the Securities Act
of 1933, as amended (the “Securities Act”), if available, rather than under this prospectus.

Broker‑dealers engaged by the Selling Stockholders may arrange for other brokers‑dealers to participate in sales.  Broker‑dealers
may receive commissions or discounts from the Selling Stockholders (or, if any broker‑dealer acts as agent for the purchaser of securities, from
the purchaser) in amounts to be negotiated, but, except as

 



 
set forth in a supplement to this Prospectus, in the case of an agency transaction not in excess of a customary brokerage commission in
compliance with FINRA Rule 2440; and in the case of a principal transaction a markup or markdown in compliance with FINRA IM-2440.  

In connection with the sale of the securities or interests therein, the Selling Stockholders may enter into hedging transactions with
broker-dealers or other financial institutions, which may in turn engage in short sales of the securities in the course of hedging the positions
they assume.  The Selling Stockholders may also sell securities short and deliver these securities to close out their short positions, or loan or
pledge the securities to broker-dealers that in turn may sell these securities.  The Selling Stockholders may also enter into option or other
transactions with broker-dealers or other financial institutions or create one or more derivative securities which require the delivery to such
broker-dealer or other financial institution of securities offered by this prospectus, which securities such broker-dealer or other financial
institution may resell pursuant to this prospectus (as supplemented or amended to reflect such transaction).

The Selling Stockholders and any broker-dealers or agents that are involved in selling the securities may be deemed to be
“underwriters” within the meaning of the Securities Act in connection with such sales.  In such event, any commissions received by such
broker-dealers or agents and any profit on the resale of the securities purchased by them may be deemed to be underwriting commissions or
discounts under the Securities Act.  Each Selling Stockholder has informed the Company that it does not have any written or oral agreement or
understanding, directly or indirectly, with any person to distribute the securities.

The Company is required to pay certain fees and expenses incurred by the Company incident to the registration of the
securities.  The Company has agreed to indemnify the Selling Stockholders against certain losses, claims, damages and liabilities, including
liabilities under the Securities Act.  

We agreed to keep this prospectus effective until the earlier of (i) the date on which the securities may be resold by the Selling
Stockholders without registration and without regard to any volume or manner-of-sale limitations by reason of Rule 144, without the
requirement for the Company to be in compliance with the current public information under Rule 144 under the Securities Act or any other rule
of similar effect or (ii) all of the securities have been sold pursuant to this prospectus or Rule 144 under the Securities Act or any other rule of
similar effect.  The resale securities will be sold only through registered or licensed brokers or dealers if required under applicable state
securities laws. In addition, in certain states, the resale securities covered hereby may not be sold unless they have been registered or qualified
for sale in the applicable state or an exemption from the registration or qualification requirement is available and is complied with.

Under applicable rules and regulations under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), any person
engaged in the distribution of the resale securities may not simultaneously engage in market making activities with respect
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to the common stock for the applicable restricted period, as defined in Regulation M, prior to the commencement of the distribution.  In
addition, the Selling Stockholders will be subject to applicable provisions of the Exchange Act and the rules and regulations thereunder,
including Regulation M, which may limit the timing of purchases and sales of the common stock by the Selling Stockholders or any other
person.  We will make copies of this prospectus available to the Selling Stockholders and have informed them of the need to deliver a copy of
this prospectus to each purchaser at or prior to the time of the sale (including by compliance with Rule 172 under the Securities Act).
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Annex B

SELLING STOCKHOLDERS

The common stock being offered by the selling stockholders are those previously issued to the selling stockholders, and those
issuable to the selling stockholders, upon conversion of the Preferred Stock and exercise of the warrants.  For additional information regarding
the issuances of those shares of common stock, Preferred Stock and warrants, see “Private Placement of Shares of Common Stock, Preferred
Stock and Warrants” above.  We are registering the shares of common stock in order to permit the selling stockholders to offer the shares for
resale from time to time.  Except for the ownership of the shares of common stock, Preferred Stock and the warrants, the selling stockholders
have not had any material relationship with us within the past three years.

The table below lists the selling stockholders and other information regarding the beneficial ownership of the shares of common
stock by each of the selling stockholders.  The second column lists the number of shares of common stock beneficially owned by each selling
stockholder, based on its ownership of the shares of common stock, Preferred Stock and warrants, as of [________], 2023, assuming exercise
of the warrants held by the selling stockholders on that date, without regard to any limitations on conversions or exercises.

The third column lists the shares of common stock being offered by this prospectus by the selling stockholders.

In accordance with the terms of a registration rights agreement with the selling stockholders, this prospectus generally covers the
resale of the sum of (i) the number of shares of common stock issued to the selling stockholders in the “Private Placement of Shares of
Common Stock, Preferred Stock and Warrants” described above and (ii) the maximum number of shares of common stock issuable upon
conversion of the Preferred Stock or exercise of the related warrants, determined as if the outstanding Preferred Stock was fully converted and
outstanding warrants were exercised in full as of the trading day immediately preceding the date this registration statement was initially filed
with the SEC, each as of the trading day immediately preceding the applicable date of determination and all subject to adjustment as provided
in the registration right agreement, without regard to any limitations on the exercise of the warrants.  The fourth column assumes the sale of all
of the shares offered by the selling stockholders pursuant to this prospectus.

Each share of Preferred Stock is convertible into that number of shares of common stock determined by dividing the Stated Value
of such share of Preferred Stock by the Conversion Price (each as defined in the Certificate of Designation.) A selling stockholder may not
convert shares of Preferred Stock to the extent such exercise would cause such selling stockholder, together with its affiliates and attribution
parties, to beneficially own a number of shares of common stock which would exceed [4.99]% of our then outstanding common stock
following such exercise, excluding for purposes of such determination shares of common stock issuable upon conversion of the Preferred
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Stock which has not been converted. Under the terms of the warrants, a selling stockholder may not exercise the warrants to the extent such
exercise would cause such selling stockholder, together with its affiliates and attribution parties, to beneficially own a number of shares of
common stock which would exceed [4.99]% of our then outstanding common stock following such exercise, excluding for purposes of such
determination shares of common stock issuable upon exercise of the warrants which have not been exercised. The number of shares in the
second column does not reflect this limitation.  The selling stockholder may sell all, some or none of their shares in this offering.  See "Plan of
Distribution."
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Name of Selling Stockholder

Number of shares of
Common Stock Owned

Prior to Offering

Maximum Number of shares
of Common Stock to be Sold
Pursuant to this Prospectus

Number of shares of
Common Stock Owned
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shares of Preferred

Stock to be Sold
Pursuant to this

Prospectus

Number of shares of
Preferred Stock

Owned After Offering
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Exhibit 10.5
 

Annex C

RA MEDICAL SYSTEMS, INC.

Selling Stockholder Notice and Questionnaire

The undersigned beneficial owner of common stock and/or preferred stock (the “Registrable Securities”) of Ra Medical Systems,
Inc., a Delaware corporation (the “Company”), understands that the Company has filed or intends to file with the Securities and Exchange
Commission (the “Commission”) a registration statement (the “Registration Statement”) for the registration and resale under Rule 415 of the
Securities Act of 1933, as amended (the “Securities Act”), of the Registrable Securities, in accordance with the terms of the Registration Rights
Agreement (the “Registration Rights Agreement”) to which this document is annexed.  A copy of the Registration Rights Agreement is
available from the Company upon request at the address set forth below.  All capitalized terms not otherwise defined herein shall have the
meanings ascribed thereto in the Registration Rights Agreement.

Certain legal consequences arise from being named as a selling stockholder in the Registration Statement and the related
prospectus.  Accordingly, holders and beneficial owners of Registrable Securities are advised to consult their own securities law counsel
regarding the consequences of being named or not being named as a selling stockholder in the Registration Statement and the related
prospectus.

NOTICE

The undersigned beneficial owner (the “Selling Stockholder”) of Registrable Securities hereby elects to include the Registrable
Securities owned by it in the Registration Statement.

 

 



 
 
 
The undersigned hereby provides the following information to the Company and represents and warrants that such information is accurate:

QUESTIONNAIRE

1.  Name.

 (a) Full Legal Name of Selling Stockholder

 
 

 
 (b) Full Legal Name of Registered Holder (if not the same as (a) above) through which Registrable Securities are held:
 

 
 
 

 
 (c) Full Legal Name of Natural Control Person (which means a natural person who directly or indirectly alone or with

others has power to vote or dispose of the securities covered by this Questionnaire):
 

 
 
 

 
2.  Address for Notices to Selling Stockholder:

 
 
 
Telephone:      
Fax:       
Contact Person:
      

 
3.  Broker-Dealer Status:

(a)Are you a broker-dealer?

Yes   ☐ No   ☐

(b)If “yes” to Section 3(a), did you receive your Registrable Securities as compensation for investment banking
services to the Company?
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Yes   ☐ No   ☐

Note:If “no” to Section 3(b), the Commission’s staff has indicated that you should be identified as an underwriter in
the Registration Statement.

(c)Are you an affiliate of a broker-dealer?

Yes   ☐ No   ☐

(d)If you are an affiliate of a broker-dealer, do you certify that you purchased the Registrable Securities in the
ordinary course of business, and at the time of the purchase of the Registrable Securities to be resold, you had no
agreements or understandings, directly or indirectly, with any person to distribute the Registrable Securities?

Yes   ☐ No   ☐

Note:If “no” to Section 3(d), the Commission’s staff has indicated that you should be identified as an underwriter in
the Registration Statement.

4.  Beneficial Ownership of Securities of the Company Owned by the Selling Stockholder.

Except as set forth below in this Item 4, the undersigned is not the beneficial or registered owner of any securities of the Company
other than the securities issuable pursuant to the Purchase Agreement.

(a)Type and Amount of other securities beneficially owned by the Selling Stockholder:
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5.  Relationships with the Company:

Except as set forth below, neither the undersigned nor any of its affiliates, officers, directors or principal equity holders (owners of
5% of more of the equity securities of the undersigned) has held any position or office or has had any other material relationship
with the Company (or its predecessors or affiliates) during the past three years.

State any exceptions here:
 

 
 
 

 
The undersigned agrees to promptly notify the Company of any material inaccuracies or changes in the information provided

herein that may occur subsequent to the date hereof at any time while the Registration Statement remains effective; provided, that the
undersigned shall not be required to notify the Company of any changes to the number of securities held or owned by the undersigned or its
affiliates.

By signing below, the undersigned consents to the disclosure of the information contained herein in its answers to Items 1 through
5 and the inclusion of such information in the Registration Statement and the related prospectus and any amendments or supplements thereto
and, if applicable, to being named an “underwriter”.  The undersigned understands that such information will be relied upon by the Company
in connection with the preparation or amendment of the Registration Statement and the related prospectus and any amendments or supplements
thereto.  

IN WITNESS WHEREOF the undersigned, by authority duly given, has caused this Notice and Questionnaire to be executed and
delivered either in person or by its duly authorized agent.
 
Date:    Beneficial Owner:
     
     
   By:  
     
    Name:
    Title:
     
 
PLEASE EMAIL A .PDF COPY OF THE COMPLETED AND EXECUTED NOTICE AND QUESTIONNAIRE TO:  Jonathan Will
McGuire (wmcguire@ramed.com) and Brian Conn (bconn@RaMed.onmicrosoft.com)
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Exhibit 10.6
 

RA MEDICAL SYSTEMS, INC.

AMENDMENT TO CHANGE OF CONTROL AND SEVERANCE AGREEMENT
 

This Amendment (the “Amendment”) is made by and between Jonathan Will McGuire (“Executive”) and Ra Medical Systems,
Inc. (the “Company” and together, the “Parties”) on January 9, 2023 (the “Effective Date”).  
 

WHEREAS, the Parties entered into the Change of Control and Severance Agreement on March 30, 2020 (the “Agreement”); and
 

WHEREAS, the Parties desire to amend the definition of a “Change in Control Period” as set forth in the Agreement.
 

NOW THEREFORE, for good and valuable consideration, the receipt of which is hereby acknowledged, the Parties agree that the
Agreement is hereby amended as follows.

1. Section 7(d) of the Agreement is amended and restated to read in its entirety as follows:

“(d) “Change in Control Period” means the period beginning three (3) months prior to a Transaction Event (as defined
below) and ending twenty-four (24) months following a Transaction Event.  A “ Transaction Event” shall mean either (X) a Change
in Control or (Y) the consummation of the merger pursuant to that certain Amended and Restated Agreement and Plan of Merger
dated January 9, 2023, by and among the Company, RAPID MERGER SUB 1, INC., a Delaware corporation, RAPID MERGER
SUB 2, LLC, a Delaware limited liability company, and CATHETER PRECISION, INC., a Delaware corporation.”

2. Full Force and Effect.  To the extent not expressly amended hereby, the Agreement shall remain in full force and effect.

3. Entire Agreement.  This Amendment and the Agreement constitute the full and entire understanding and agreement
between the Parties with regard to the subjects hereof and thereof.  This Amendment may be amended at any time only by mutual written
agreement of the Parties.

4. Counterparts.  This Amendment may be executed in counterparts, all of which together shall constitute one instrument,
and each of which may be executed by less than all of the parties to this Amendment.

5. Governing Law.  The validity, interpretation, construction and performance of this Amendment will be governed by the
laws of the State of California (with the exception of its conflict of law provisions).

 

[Signature Page Follows]

 



 
IN WITNESS WHEREOF, each of the Parties has executed this Amendment, in the case of the Company by its duly authorized officer, as of
the date set forth above.

 
COMPANY:
 
RA MEDICAL SYSTEMS, INC.
 
By: /s/ Martin Colombatto
  
  Name:Martin Colombatto
  
Title: Chairman of the Board

 
EXECUTIVE:
 
Jonathan Will McGuire
 
By: /s/ Jonathan Will McGuire
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Ra Medical Systems Completes Merger with Catheter Precision
 

Medtech Veteran and Catheter Precision CEO and Founder David Jenkins to Serve as Executive Chairman
 

Enters Agreements to Raise up to $9.3 Million in Equity
 
MT. OLIVE, N.J. and CARLSBAD, Calif. (January 9, 2023) – Ra Medical Systems, Inc. (NYSE American: RMED) (“Ra Medical” or the “Company”)
announces the comple on of its previously announced stock-for-stock merger transac on with Catheter Precision, Inc., a company focused on the
cardiac electrophysiology market. Medtech veteran and Catheter Precision CEO and founder David Jenkins has joined Ra Medical’s Board of Directors
as Execu ve Chairman. Mr. Jenkins was instrumental in opera ng several medical device startups, including Transneuronix, Inc., which was acquired
by Medtronic plc (NYSE: MDT) in July 2005, and EP MedSystems, Inc., which was acquired by St. Jude Medical (now owned by Abbo  (NYSE: ABT)) in
July 2008. James Caruso will also join the Board, to serve alongside continuing directors Martin Colombatto, Will McGuire and Susanne Meline.
 
Catheter Precision’s lead product, VIVO™ (an acronym for View Into Ventricular Onset), is an FDA-cleared and CE mark product that u lizes non-
invasive inputs to locate the origin of ventricular arrhythmias. VIVO has been used in more than 800 procedures in leading U.S. and European hospitals
under a limited commercial launch that commenced in the third quarter of 2021. Prepara ons are underway for a full commercial launch in the first
quarter of 2023. Catheter Precision’s product por olio also includes the Amigo®, a robo c arm that serves as a catheter control device. Catheter
Precision is developing a third product, an cipated to be released in 2023, which is a device to assist in the closure of the percutaneous inser on site
used in minimally invasive procedures, such as catheter ablation.
 
About the transac on, Mr. Jenkins stated, “We are excited to bring Catheter Precision into a public company environment via the merger with RMED,
which allows us access to an addi onal pool of capital. Subject to closing the private placement financing that is con ngent upon the approval of Ra
Medical’s stockholders, and assuming the exercise of all repriced warrants, we will have approximately $12.5 million of net cash, which should provide
at least two years of operating capital, positioning us to meet both our short-term and longer-term goals.”
 
Mr. McGuire added, “We have been eagerly awai ng the consumma on of this merger. The field of cardiac electrophysiology presents a promising
opportunity for Ra Medical and our shareholders. Teaming up with David Jenkins and his team, and Catheter Precision’s product line up based on
unique electrophysiology technology brings us prospects for a bright future.”
 
About the Merger
In conjunc on with the merger, Catheter Precision stakeholders will convert approximately $25 million of outstanding debt and all Catheter Precision
equity into non-vo ng Conver ble Preferred Stock of RMED, which is poten ally conver ble into approximately 15,403,255 shares of RMED common
stock, including assumed Catheter op ons, and represen ng approximately 87.7% of the total equity of Ra Medical, on a fully diluted basis, excluding
out of the money conver ble securi es and Series E Warrants issued today. The majority of the Preferred Stock is expected to be held for at least 18
months, with the remainder conver ng to common shares upon RMED shareholder approval. Under a beneficial ownership blocker, former Catheter
Precision

 



 
stakeholders, in the aggregate, are expected to own no more than 40% of the voting securities of Ra Medical for at least 18 months.
 
The Company’s common stock will resume trading on January 10th under the symbol RMED and will be listed on the NYSE American. Ra Medical CEO
Will McGuire and Interim CFO Brian Conn will remain with the Company immediately following the closing to support the transition.
 
Ladenburg Thalmann & Co. Inc. is acting as financial advisor to Ra Medical in connection with the merger.
 
$9.3 Million Equity Financing
Simultaneously with the merger, RMED has entered into a warrant inducement offer le er and a securi es purchase agreement for a private
placement for gross proceeds of approximately $9.3 million. Under the warrant inducement offer le er, RMED will receive approximately $1.3 million
of gross proceeds, if the repriced warrants are exercised in full. Under a private placement, RMED will receive up to $8 million of gross proceeds,
subject to various conditions including approval by RMED stockholders.
 
The warrant inducement offer le er includes the an cipated exercise of 331,608 outstanding warrants at a reduced exercise price of $4.00 and the
issuance of 331,608 new warrants, exercisable for five years at a price of $4.00 per share. Under the private placement, RMED will issue Class A units
consisting of one share of RMED common stock and two warrants, each to purchase one share of common stock. For beneficial ownership purposes, in
lieu of Class A units, RMED will issue Class B units consis ng of one share of non-vo ng conver ble preferred stock and two warrants. The private
placement is subject to various condi ons, including approval by RMED stockholders. The Class A and Class B Unit purchase price is at the lower of
$3.00 or 90% of the 5-day volume weighted average closing price immediately prior to obtainment of RMED stockholder approval, subject to
adjustment per the securi es purchase agreement. The warrants issued as part of the units will be exercisable for two years and six years,
respec vely, upon stockholder approval at an exercise price of $3.00 per share, subject to adjustment in the securi es purchase agreement. All
warrants and convertible preferred stock are fixed price and do not contain any variable price adjustments or anti-dilution provisions.
 
Ladenburg Thalmann & Co. Inc. is acting as the exclusive warrant inducement agent and the exclusive placement agent in the equity financings.
 
The securi es being sold have not been registered under the Securi es Act of 1933 and may not be offered or sold in the U.S. absent registra on or an
exemption from registration under the Securities Act and any applicable state securities laws.
 
About Ra Medical Systems
Ra Medical Systems’ wholly owned subsidiary Catheter Precision is an innova ve medical device company bringing to market new solu ons that
improve the treatment of cardiac arrhythmias. It is developing unique technology for electrophysiology procedures by collabora ng with physicians
and continuously advancing its products.
 
Participants in the Solicitation
The Company’s directors and execu ve officers may be deemed to be par cipants in the solicita on of proxies from the stockholders of the Company
in connec on with the proposed transac ons. Informa on about the Company’s directors and execu ve officers is set forth in the Company’s Annual
Report on Form 10-K for the year ended December 31, 2021 which was filed with the SEC on March 24, 2022, the Company’s defini ve proxy
statement for its annual mee ng of stockholders filed on April 21, 2022, and in subsequent filings made by the Company with the SEC. Other
informa on regarding the interests of such individuals and other persons who may be deemed par cipants in the proposed transac ons will be set
forth in the definitive proxy statement and

 



 
other relevant materials to be filed with the SEC when they become available.  You may obtain free copies of these documents at: the SEC’s website at
www.sec.gov or on Ra Medical’s Investor Relations web page at https://ir.ramed.com.  
 
Cautionary Note Regarding Forward-Looking Statements
This communica on contains forward-looking statements which include, but are not limited to, the plans and expecta ons of the combined company
regarding Catheter Precision’s products, including its plans, strategies, projected melines and es mated markets, for and/or related to VIVO and the
Amigo and vessel closure devices described above. These forward-looking statements are subject to the safe harbor provisions under the Private
Securi es Li ga on Reform Act of 1995. The Company’s and Catheter Precision’s expecta ons and beliefs regarding these ma ers may not
materialize. Actual outcomes and results may differ materially from those contemplated by these forward-looking statements as a result of
uncertain es, risks and changes in circumstances, including but not limited to risks and uncertain es related to: the ability of the combined company
to obtain stockholder approval of and close on the sale of the Class A and Class B units, the risk that all repriced warrants will not be exercised, the
ability of the combined company to execute its future business strategies and maintain its lis ng on the NYSE American or other na onal stock
exchange, poten al applica on of SEC and/or exchange “shell company” rules, and the ability of the combined company to successfully pursue its
product lines in the manner and in the meframe described here. Addi onal risks and uncertain es that could cause actual outcomes and results to
differ materially from those contemplated by the forward-looking statements are included under the cap on “Risk Factors” and elsewhere in the
Company’s most recent filings with the SEC, including the Company’s Preliminary Proxy Statement filed on September 23, 2022, Quarterly Report on
Form 10-Q for the quarter ended September 30, 2022, the Current Reports on Form 8-K, including the Current Report on Form 8-K filed on September
12, 2022, and any prior or subsequent reports on Form 10-K, Form 10-Q or Form 8-K filed with the SEC from me to me and available at
www.sec.gov. Important business and financial informa on about Catheter Precision’s business and the related discussion and analysis of financial
condi on and results of opera ons of Catheter Precision is set forth in the Current Report on Form 8-K filed on September 12, 2022 and the exhibits
thereto and should be read in conjunc on with the Catheter Precision Financial Statements and the pro forma financial statements for the combined
company that are a ached as exhibits thereto. Risks and uncertain es related to Catheter Precision and the projec ons and es mates described
above that may cause actual results to differ materially from those expressed or implied in any forward-looking statement are included in “Risk Factors
– Risk Related to the Merger with Catheter Precision and – Risks Related to Our Evalua on of Strategic Alterna ves for our Legacy Assets,” and “Risk
Factors – Risks Related to the Business of Catheter Precision,” which are filed as the exhibits to the Current Report on Form 8-K filed on September 12,
2022. These documents can be accessed on the Company’s Investor Rela ons page at h ps://ir.ramed.com/ by clicking on the link tled “SEC Filings.”
The risks and uncertain es may be amplified by the COVID-19 pandemic, which has caused significant economic uncertainty, and ongoing vola lity in
the stock markets and the U.S. economy in general. The extent to which the COVID-19 pandemic impacts the Company’s and Catheter Precision’s
businesses, opera ons, and financial results, including the dura on and magnitude of such effects, will depend on numerous factors, which are
unpredictable, including, but not limited to, the dura on and spread of the outbreak, its severity, the ac ons to contain the virus or treat its impact,
and how quickly and to what extent normal economic and operating conditions can resume.
 
The forward-looking statements included in this communica on are made only as of the date hereof. The Company and Catheter Precision assume no
obligation and do not intend to update these forward-looking statements, except as required by law.
 
CONTACT:
LHA Investor Relations
Jody Cain

 



 
310-691-7100
jcain@lhai.com
 

#   #   #

 


